
Hello, Goodbye!
Coming and Going through 

US Ports of Entry

Sue Marlay, smarlay@astate.edu

Chief Michael Fortson, CBP Los Angeles

David Ware, dware@david-ware.com

mailto:dware@david-ware.com
mailto:dware@david-ware.com
mailto:dware@david-ware.com


What Will I Learn in this 

Session?
• This session will teach you the legal 

theory behind admission to the US.

• The most common port of entry issues 

will be explored.

• It will also illuminate the procedures to 

expect at ports of entry.

• It will discuss various entry and exit 

programs such as NSEERS, US Visit, and 

others.



POE? What’s That?

• A Port of Entry is a place designated by 
the Department of Homeland Security to 
examine inspect and admit persons 
applying for admission to the US. 

• A Port of Entry can be a:
– Seaport: Port Everglades, Florida

– Land border: Oroville, Washington

– Airport: Sky Harbor, Phoenix, Arizona

– Preflight Inspection Point outside US: 
Montréal, Québec [strictly speaking not POEs 
but function like them]. AKA: PFI.



Who’s In Charge?

• Customs and Border Protection, one of 
three ―INS progeny‖ created by the 
Homeland Security Act of 2001. 
Combined Customs Service, INS 
Inspection Service, and parts of Dept of 
Agriculture. Creating ―One Face at the 
Border‖, a seamless agency with 
common objectives, is ongoing.

• Cross training is a work in progress: 
immigration rules are complicated!



Who’s In Charge?

• Hierarchy for CBP:

– Line Officer (entry level, journeyman)

– Supervisor  (first level)

– Chief Officer (second level)

– Section Chief

– Assistant Port Director

– Port Director

• Contact information for each POE listed at 
www.ice.gov/xp/cgov/toolbox/contacts/ports



To Here from There

• Many hurdles must be overcome for a 
nonimmigrant (FN) to arrive at and pass through a 
US port of entry.
– Visa issuance at a US consulate abroad. All FN’s must 

have a valid visa, except Canadians and 
Bermudians, VWP entrants, and automatic extension 
of visa validity entrants. The requirement of a visa is 
only waived in very limited circumstances. Obtaining 
a visa often requires special documents, eg, I 20, I 797 
petition approval.

– Applicants must also demonstrate admissibility, 
general nonimmigrant intent, and eligibility for the 
specific nonimmigrant category they are seeking.



What is a Nonimmigrant Visa (NIV)?

• A visa is a ―permit‖ which allows the FN to board a 
conveyance and present him or herself for inspection at 
a POE. It does not guarantee admission to the US.

• It is a colored, digital, machine readable, decal affixed 
to the FN’s passport.

• It is valid for one, several, or multiple (―M‖) entries.

• It is valid for a particular period of time (does NOT 
govern period of admission to US).

• Validities generally depend on reciprocity.

• It may contain notations, eg, ―Visiting sister for two 
weeks,‖ ―name not found in CLASS‖, ―212(d)(3) waiver 
granted‖, ―prospective student‖.

• Regulations governing NIV’s: 22 CFR 41



What is a Visa?

• An NIV may be revoked or cancelled 

for cause, or ―without prejudice‖, if 

issued in error, etc. 22 CFR 41.122

• Almost always cancelled by a CBP 

officer if an applicant is found 

―inadmissible,‖ withdraws an 

application for admission, is refused 

under visa waiver provisions or is 

ordered removed.  



Waiver of the Normal Visa 

Requirement
• In very limited circumstances, where FN did 

not realize his/her visa was expired, or did not 
understand need for valid visa, CBP officer in 
his/her complete discretion, may allow filing of 
Form I 193, fee $545 (may be waived). 8 CFR 
212.1(g). Notation in passport, ―Visa waiver 
granted.‖

• The officer may alternatively grant a limited 
stay in the US, not an admission, called 
―parole‖, Form I 160, fee $65. Usually just 
enough time to accomplish limited purpose in 
US.



Automatic Extension of Visa 

Validity
• 22 CFR 41.112(d).

• Foreign national returning to US to resume valid nonimmigrant 
status.

• Trip of 30 days or less to contiguous territory.

• Expired visa in ANY category in passport.

• All appropriate evidence of entitlement to NIV category 
(signed I 20, etc) and original I 94.

• Not inadmissible except for lack of visa, unless ground waived.

• Not national of Sudan, Iran, N. Korea, Cuba, Syria.

• Fs, Js: Canada, Mexico, all Caribbean islands except Cuba.
• All others: just Canada and Mexico.

• Forbidden if applied for visa outside US.

• Helpful to give FN a cc of the regulation and letter of 
explanation.



What is ―Admissibility‖?

• Congress over the last two hundred 
years, has continually added to the list of 
FN’s who are ―inadmissible‖ to the US.

• If a person is ―inadmissible‖ he or she has 
qualities or characteristics, or has 
engaged in conduct, which our 
government considers undesirable.

• So, if a FN is found ―admissible‖ he or she 
has none of these characteristics, or has 
had them waived.



What Is Admissibility?

• Common grounds of inadmissibility are:

– Criminal conviction or activity. INA 212(a)(2)

– Terrorist activity. INA 212(a)(3)

– 3/10 year bars (prior ―unlawful presence.‖ INA 
212(a)(9)

– Intending immigrant.  INA 212(a) (5), (7) 

– Prior misrepresentation. INA 212(a) (6)(C)

– Prior removal or deportation. INA 212(a)(9)

– Certain medical conditions, eg, TB. INA 212(a)(1)

– Most grounds are listed, generally, at Sec. 212(a) 
of INA.



What is Admissibility?

• How is inadmissibility overcome?

– FN ceases to have the undesirable 

quality: e.g. drug abuse, tuberculosis.

– Passage of time, e.g. 3/10 year bars.

– Nonimmigrant waiver of inadmissibility for 

any ground except security risks under INA 

Sec. 212(d)(3). Known as ―212(d)(3) 

waiver‖. Recommended by DOS, granted 

by USCIS. 



Who Determines 

Admissibility?
• The consul, at time of visa issuance.

– First bite at the apple: ―Outer ring‖ of 

defense to inadmissible persons.

• CBP, at time of inspection and 

admission to US.

– Second bite at the apple: ―Inner ring‖ of 

defense. CBP’s determination is ―de 

novo‖, which means the consular decision 

is examined completely afresh.



What Are Possible Outcomes at 

POE?
• From Best to Worst:

– Inspection and admission in desired NIV category

– Ditto in erroneous category or with erroneous I-94

– No valid visa; pay visa waiver fee (discretionary!); I-193, $545

– Parole ; I-160, $65

– I-515 A

– Secondary inspection

– Deferred inspection

– Withdraw  of application for entry; visa, if any, cancelled.

– Expedited removal:  no visa, misrepresentation, false documents

– Referral to asylum officer for ―credible fear ― determination if fears 
persecution or torture

– Reactivate old order of removal

– Detention pending immigration judge’s determination of 
admissibility 



How Does Discretion Figure In?

• CBP officers are imbued with very broad 
discretion; therefore, the attitude of the FN as 
well as the officer can have an effect on 
admission; even a suspicion of inadmissibility 
can have negative consequences.

• Main discretionary points:

– Secondary or not?

– Allow to withdraw application for entry or order 
excluded?

– Allow to file I-193 (visa waiver request)?

– Allow to request parole I 160?



What if CBP Makes an Error?

• Contact information for correction of I-94’s by 

ports of entry can be found at 

cbp.gov/xp/cgov/toolbox/ports/. 

• Where CBP made an error, correction is 

performed at POE closest to you. If a Service 

Center made the error, they must correct it.

• NOTA BENE: Period of admission can be 

limited by expiration date on passport. Check 

that before alleging an ―error.‖



What if Visa Expired or No More Entries?

• In his/her discretion, CBP officer may 
allow FN to pay a fee to have the 
normal visa requirement waived.

• Must believe that FN unwittingly failed 
to renew visa (reg says ―unforeseen 
emergency‖).

• I-193, $545.

• Parole is also an option.

• I-160, $65.



What if Visa Expired?—Parole

• In addition to parole on the spot, DHS has 
authority to grant prior to arrival two other 
types of parole:
– Humanitarian: granted only in very extreme 

humanitarian cases through Office of Parole…. 
Washington, DC. No application fee; processing 
time, one to two months.

– Advance: granted where an eligible individual 
has filed an application for adjustment of status.  
No fee. Person almost always paroled unless 
previously unknown ground of inadmissibility, e.g. 
unlawful presence, criminal history. Processing 
time: 30-90 days.



The I-515A

• Used at the discretion of the inspecting officer for 
F, M, J minor documentary deficiency.

• Issuance of I-515A follows an actual admission, 
usually for 30 days.

• Requires action on the part of the student, usually 
with the help of the advisor.

• Response is sent to address in Washington, DC.

• Personal appearance usually no longer 
necessary.

• Avoiding 515A’s, other problems: 
http://www.ice.gov/sevis/factsheet/100104ent_st
dnt_fs.htm



Secondary Inspection

• CBP officers only have a few minutes at best to 
determine admissibility in the primary area (―on the 
line‖).

• Where there is an issue that needs to be explored, the 
officer sends the FN to ―secondary‖.

• Large room where applicants are called into small 
interview rooms and questioned in privacy. Officer has 
access to more data about FN.

• Supervisor ―triages‖ cases, then go to officer.

• Luggage, personal effects are almost always searched. 
Additional  issues may arise from this search.

• At best, FN will miss connecting flight; at worst, be sent 
home or arrested.

• Blue folder: easy. Red folder: hard.



Secondary Inspection: What Is It 

and What Can You Expect?

• Allows the officer to:

– question a traveler further;

– examine baggage thoroughly;

– complete more extensive database 

checks; 

– confirm a traveler’s status; 

– verify intent.



INA 235

• Foreign nationals (aliens)

• Applicants for 

– admission

– readmission

– transit

• Shall be inspected



INA 287

• Interrogate

• Alien

– Person believed to be an alien

• Right to be or to remain in the U.S.



IBIS
(Interagency Border Inspection System)

• Multi-agency database of lookout 
information
– Access to computer-based enforcement files of 

common interest

– Improve border enforcement

– Facilitate inspection of individuals

– ―Possible SEVIS violator‖: goes to secondary 
inspection

– Erroneous CLAIMS terminations

• More efficient primary inspection



Deferred Inspection

• An issue of admissibility arises, but officer needs 
documents or other information not available in 
secondary, eg, criminal records.

• Discretionary: Officer judges FN not to be safety, security 
or flight risk.

• Gives FN Form I 546 requiring him/her to appear for 
inspection at a CBP office usually near his/her home with 
requested information/documents.

• Outcomes: 
– Best: admission.
– Worst: arrested and placed in removal proceedings.

• 8 CFR 235.2.

• Form I 546—Order to Appear for Deferred Inspection



Deferred Inspection Site 

Additional Services

• Available to review and issue documents 
to remedy errors
– Recorded on arrival documents issued at the 

time of entry
– Relating to:

• improper non-immigrant classification

• inaccurate biographical information

• incorrect period of admission

– Regardless of where the actual document 
was issued. 

– Deferred inspection can result in admission or 
removal or anything in between



Returning Students

• Continuing students who are going to travel 
outside of the United States must see their 
foreign student advisor and obtain an 
endorsement from the DSO or RO. The 
endorsement will be made on page 3 of the 
SEVIS Form I-20 or page 1 of the DS-2019. 
When returning to the United States, a 
continuing student/exchange visitor must 
present a valid SEVIS Form I-20 or DS-2019 
with the DSO or RO signature showing that 
the student is active and in good standing 
with the school or program. 
Cbp.gov/sevis/factsheet/100104ent_stdnt_fs
.htm



Withdrawal of Application for Entry

• If officer decides there has been no 
misrepresentation in visa issuance or 
boarding of conveyance, FN not in 
bad faith, and no other negative 
equities, then FN can be allowed to 
withdraw application for entry. 
Truthfulness essential! Visa is cancelled 
but no ―bar‖ to future reentry. Getting 
a new visa may be a problem, 
however!



Expedited Removal

• Since 1996, CBP officers have had the power to issue an 
order of removal at the POE if:
– The person does not possess a valid visa

– The person obtained the visa by misrepresentation or is 
attempting to enter the US by misrepresentation. 

– Has made false claim to US citizenship
– Has prior violations and attempting to reenter to continue 

violations (e.g. unauthorized employment)

– INA 235(b).

• Chief or Port Director can issue order.

• Effect of order is to bar the FN from the US for five years. 
Possible twenty year bar if applicant attempting reentry 
during five year bar, following order of removal, or 
following conviction for serious crimes. INA 212(a)(9)



Request for Hearing

• If the FN sincerely believes he/she is 

not inadmissible, it is possible to request 

a hearing before an Immigration 

Judge to determine that. 

Unfortunately, in almost all cases the 

FN must remain in detention until the IJ 

makes a favorable ruling.

• Example: FN does not believe a 

criminal record relates to him/her.



If Detained, Where and by 

Whom?
• Where: some POE’s have detention 

facilities; others rely on local government 
space or private contractors.

• How to find out: contact Port of Entry. 
They can release information to 
immediate family and attorney with G-28 
filed only. Will not likely release info to 
DSO, depending on your relationship. 
Can contact DSO with student’s consent.

• Cbp.gov/xp/cgov/toolbox/ports



DSO/RO role in inspection and admission 

• Despite the fact that we’ve done all the paperwork to 
get the student here, we have no role in the actual 
admission process.

• This relationship is essentially between the student and 
the various government entities.  Nonetheless, we can 
prepare our students by proving information on our 
website, with the I-20 packet, during orientation and 
during the I-20 travel signature process. 

• It is also helpful to develop an institutional procedure for 
these types of emergencies and providing students with 
an emergency contact number.

• Students are instructed on the CBP fact sheet to carry 
cell number of DSO with them.

• Establishing a good relationship with the POE may help 
you get information, influence outcome.



Can an Attorney Help?

• There is no right to representation by an 
attorney during primary, secondary, or 
deferred inspection; attorney can represent 
before immigration judge after initial CBP 
determination of inadmissibility.

• That being said, sometimes an attorney can 
help:
– Relationship with local CBP office important;

– May be able to find out place of detention, 
contact information.

– If inspection deferred, by assembling documents, 
providing legal arguments.



Special Entry/Exit Programs

• US VISIT
– No more exit kiosks for US VISIT registrants; hand in I-94 to 

airline. 

– Most POE’s are now capturing 10 prints at entry: cool 
machine!.

• NSEERS
– registrants must still hand in ―walking papers‖ to CBP upon 

exit; problems if not: may be found inadmissible, or not 
worthy of ―discretion‖ in other benefit contexts.

• Global Entry/Trusted Traveler kiosks now at seven major 
POE’s: JFK, IAH, Dulles, LAX, ATL, ORD, MIA.  Begun June 
6; expanded Aug. 1 2008.
– Allows registrants to bypass inspection line and proceed to 

kiosk. Available to LPR’s and USC’s. Have to give biometrics 
and answer questions on touch screen. Worth the trouble?



Special….

• WHTI—Passport needed for entry by 

air; land and sea– proof of citizenship 

and identity 10/1/08.

• ESTA—VWP entrants must register 

online before departure to US—

January 12, 2009.  See CBP.gov

• DHS TRIP—if erroneous information 

exists in CBP’s records causing 

problems at entry, can be corrected 

by following instructions at CBP.gov.



Resources for advisers

-- See NAFSA Adviser’s Manual

• § 10.14: Inspection at a U.S. port of entry 

• § 10.15: Admission to the United States 

• § 3.11: Admission to the United States in F-1 

Status

– Links available on NAFSA web page (Law 

and Government Resources)

• CBP home

• Inspector's Field Manual (on ILW Web site) 

• Ports of Entry

• Deferred inspection sites

http://www.cbp.gov/
http://www.ilw.com/articles/2008,0513-miller.shtm
http://www.cbp.gov/xp/cgov/toolbox/contacts/ports/
http://www.cbp.gov/xp/cgov/toolbox/contacts/deferred_inspection/


QUESTIONS?

¿Preguntas?

Fragen?

Perguntas?

Domande?

Questiós?

Vragen?


