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I. The first step is to find a prevailing wage survey to use.                                             

There are 2 choices:  OES or published survey 

A. If choosing OES, some possible OES categories and levels that can be used for medical 

residents include: 

 29-1069, Physicians and Surgeons, All Other, Level 1 

 29-1062,  Family & General Practitioners , Level 1 

 29-1063, Internists, General, Level 1 

 29-1199.99, Health Diagnosing & Treating Practitioners, All Other, Level 1 

B. If choosing published survey, generally use AAMC Survey of Resident/Fellow Stipends 

and Benefits 

Information you need to know about the AAMC survey:  

1. Every fall, the AAMC publishes Resident and Fellow Stipend report based on data 

collected the previous July.   

 

2. The report that is published by the AAMC provides nationwide data for the stipends. 

 

3. In order to receive localized data (either by state or metropolitan area), send a request to 

LaTonya Ford, Program Specialist, Health Care Affairs (lford@aamc.org), or to Jennifer 

Gold (jgold@aamc.org).  Indicate that you wish to receive the weighted mean. 

 

4. State-wide data has been accepted by the Department of Labor (“DOL”), but you may be 

able to obtain more localized data for the metro-region you need.  AAMC will let you 

know in advance if it has enough data. 

 

5. It typically takes a few days to receive a survey. 

 

6. The cost for AAMC members is $150; for non-AAMC members, $300. 

II. The next step is to decide if you want to seek a “safe harbor” wage (request wage from DOL) 

or determine prevailing wage on your own.   

A. If you determine prevailing wage on your own, complete Form ETA 9035, Labor 

Condition Application  

mailto:lford@aamc.org
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Key tips in completing Form ETA 9035, Labor Condition Application, when using OES Wage 

Survey (using OES code, Physicians and Surgeons, All Other, as an example) 

1. In Part B, #2, SOC (ONET/OES Code), choose the following:  29-1069.99.  

2. In Part B, # 3, SOC (ONET/OES Code), occupation title, choose:  Physicians and 

Surgeons, All Other. 

3. In Part G, #8, Wage Level, choose “1”. 

4. In Part 11, choose 11, Prevailing wage source, choose, OES. 

5. In Part 11a, Year source published, choose 2009. 

6. In Part 11b, if “OES” and SWA/NPC did not choose prevailing wage, please specify 

survey source, write out “OFLC Online Data Center” 

Key tips in completing Form ETA 9035, Labor Condition Application, if using AAMC Survey of 

Resident/Fellow Stipends and Benefits: 

1. In Part B, #2, SOC (ONET/OES Code), choose the following:  29-1069.99.  

2. In Part B, # 3, SOC (ONET/OES Code), occupation title, choose:  Physicians and 

Surgeons, All Other. 

3. In Part G, #8, Wage Level, choose “N/A”. 

4. In Part G, #11b, write out “AAMC Survey of Resident/Fellow Stipends & Benefits”. 

B. If you want DOL to determine the prevailing wage, complete Form ETA 9141, 

Application for Prevailing Wage Determination. 

Key tips in completing Form ETA 9141, Application for Prevailing Wage Determination, when 

using the OES Survey (using OES code, Physicians and Surgeons, All Other as an example) 

1. In Part D, #2, Suggested SOC (ONET/OES Code), choose the following:  

29-1069.99. 

2. In Part D, #2a Suggested SOC (ONET/OES Code), occupational Title, choose 

Physicians and Surgeons, All Other. 

3. In Part D, #3a, “Hourly Work Schedule”, if the schedule is rotating, and does not fit 

into a standard a.m. and p.m. format, put the work schedule details in Part 6, after the 

job duties. 

4. In Part D, b, #1, Education, minimum U.S. diploma/degree required, select “Other 

degree” (JD, MD, etc). 

5. In Part D, b, #1a, Specify the diploma/degree required, write out “MD.” 

6. In Part D, b, #1b, Indicate the major, or field of study, write out “Medicine.” 
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7. If in Part D, #5, Special Requirements, if the details do not fit in field, put the 

remaining special requirement details in Part 6, after the job duties. 

Key tips in completing Form ETA 9141, Application for Prevailing Wage Determination, when 

using the AAMC Survey 

1. In Part D, #2, Suggested SOC (ONET/OES Code), choose the following:  29-1069.99. 

2. In Part D, #2a Suggested SOC (ONET/OES Code), Occupational Title, choose 

Physicians and Surgeons, All Other. 

3. In Part D, #6, Job Duties, after the description of job duties, indicate the alternative 

survey source.  The information needs to include a sentence surrounded by asterisks 

(***) on both sides requesting the use of a specific source, with the name, edition, 

revision and publication date, as below: 

***Association of American Medical Colleges Survey of Resident/Fellow Stipends, 2009-

2010 Edition, published Autumn 2009*** 

4. The supporting documentation regarding the survey’s methodology must be mailed in to 

the DOL as there is no method to submit it online at this time. 

5. The mailed in documentation must include the following information: 

 How the universe is defined 

 How the sample size was determined 

 How the participants were selected 

 Number of employers surveyed 

 Number of employees included 

 List of employer participants 

6. When you receive the prevailing wage, complete Labor Condition Application. 
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Content

� Overview of the H-1B and time sensitive 
processes

� Prevailing Wage Determinations 
and LCA adjudications for Medical Residents 
and Postdoctoral Fellows
� HIG Survey Results
� DOL Stakeholders Teleconference Summary

� Various approaches to PWDs
� Institutional policy

Overview of the H-1B
� The H-1B Program allows US employers to sponsor and 

employ qualified aliens coming temporarily to the US to 
perform services in specialty occupations that require 
bachelors degree.

� The H-1B program is regulated by the Department of 
Homeland Security, US Citizenship and Immigration 
Services, the US Department of Labor and US 
Department of State.

� An H-1B quota applies an annual numeric cap of 65,000 
new visas/approvals + 20,000 for U.S. degree holders.
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Overview

� Employer specific, job specific, area 
specific, alien specific

� Available to an alien worker for up to six 
years, with certain exceptions

� Considered an essential program for 
attracting talented researchers and 
physicians to higher education, academic 
research and medicine

Components of the 
Application

� US Department of Labor (DOL) Attestation
� Labor Condition Attestation

� Wages – the higher of Prevailing or Actual Wage

� Area of Employment - Worksites and work conditions

Components of the 
Application

� US Immigration Petition (USCIS)
� Certified DOL Labor Condition Attestation

� Job offer establishing employer /employee 
relationship

� Evidence of cap/fee exemption

� Evidence the alien worker qualifies for the position
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Components of the 
Application

� Review of Eligibility Requirements
� Credentialing Requirements
� Licensing Requirements
� Wage Requirements
� Public Examination Files
� Eligibility for Change of Status
� Multiple Employers
� Part-time or Full-time

(cont’d)

Timing 

�Prevailing Wage Determinations (PWD)
�LCA adjudications
�USCIS adjudications
�Consular processing
�The national resident “Match” occurs in March 

each year – usually 98 days from match to 
program start date 

�Summertime OPT expirations

iCERT System 

� The Employment and Training Administration 
one stop web-based location for information, 
processing, managing of all aspects of the 
Foreign Labor Certification processes.

� Employer and Agent User accounts
� Employers are able to monitor H and eventually 

PERM cases
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iCERT System

� The following forms must now be 
submitted through iCERT
�ETA Form 9035 LCA
�ETA Form 9141 Prevailing Wage Request –

Effective January 1, 2010
�Eventually ETA Form 9089 (PERM)

Effective January 1, 2010 

� Prevailing wage determinations (PWD) are 
issued by the Department of Labor’s 
(DOL) National Prevailing Wage and 
Helpdesk Center (NPWHC)

� Prevailing wage Form ETA 9141 via iCert 
portal replaced State Workforce Agencies 
wage determinations.

Survey of 2010 PWD and LCA 
Success Survey

NAFSA Healthcare Interest Group sent a 
survey to members – when asked >>>

� 65 responses
� 40% yes: 35% 4 – 6 weeks, 65% still waiting; a 

few said 7 weeks was the time frame
� 72% used OES; 33% used a survey
� 7 – 8 weeks seems to be the norm for 

determinations on PWDs
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Prevailing Wages for Medical 
Residents and Fellows 

� OES category for Medical Residents and 
Fellows does not exist

� Many SWAs accepted surveys prior to 1/1
� AAMC Survey of Resident/Fellow Stipends & 

Benefits
� Watson Wyatt Survey on Health Care 

Administrative & Support Personnel Compensation
� Certain GAL 2-98 compliant local surveys

Prevailing Wages for Medical 
Residents and Fellows

Surveys used for Medical Residents*
� AAMC-(1 comment: LCA denied)
� Watson Wyatt Survey
� AAMC COTH House staff Survey
� ACWIA
� AAMC Survey of House Staff Stipends

� � �� � ����� �
����� �� �����!�����" ��� ������# �$ ���� ���� � �� � �� � ����� �
����� �� �����!�����" ��� ������# �$ ���� ���� � �� � �� � ����� �
����� �� �����!�����" ��� ������# �$ ���� ���� � �� � �� � ����� �
����� �� �����!�����" ��� ������# �$ ���� ���� � �
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Prevailing Wages for Medical 
Residents and Fellows

LCAs for Medical Residents when members are 
using survey data for PW purposes, 

� 58 responses 
� 19% used AAMC survey

�35% accepted 
�12.5% rejected
�52% still pending
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Prevailing Wages for Medical 
Residents and Fellows

� Many SWAs adjudicated PWDs at Level 
1 in existing OES categories prior to 1/1, 
including:
� 29-1069.00 Physicians and Surgeons, All others
� 29-1062 Family & General Practitioners
� 29-1199.99 Health diagnosing & 
� treating practitioner, All others
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OES categories & levels used 
for Medical Residents

� Physicians and Surgeons, All others, Level 1
� 29-1062 Family & General Practitioners Level 1
� Health diagnosing & treating practitioner, all 

other
� 29-1199.99, 29-1069 Level 1
� 29-1063, 29-1062
� 25-1022 Level 1 ACWIA
� SOC (ONET/OES) 25-1071.00 Health 

Specialties Teachers, Postsecondary, Level 1

Comments on PWD and LCA 
for Medical Residents

� 6 – 8 weeks via iCERT
� “First in, First out does not seem to be a 

reality. Colleagues who filed after me have 
received determinations”

� PWDs came out mostly higher that the 
SWAs

Questions ?
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Prevailing Wages for 
Postdocs

� Choices
�ETA 9141 – safe harbor
�LCA with no ETA-9141 – no safe harbor
�Private Survey

Issues with ETA 9141

� All industries (non-ACWIA) wage 
�How to avoid

� Must use following statement after description of 
job duties at item D.a.6 (job duties): “***This 
employer is an institution of higher education or a 
research entity under 20 CFR 656.40 (e). ***”

Issues with ETA 9141

� Level 3 Wage
�Why it happens

� O’Net  job (e.g., biologist, chemist, materials 
scientist) has education and training code “Bachelors 
degree”

� Job requires PhD – add 2 points for 2 levels above 
Bachelors

(cont’d)
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Issues with ETA 9141

�How to avoid
� In job description: “research fellow, “trainee”, “ 

entry level”, “close supervision”
� Use own survey
� Request another PWD
� Request redetermination
� Abandon safe harbor

(cont’d)
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Using own survey
� History with SWAs
� Rejections by NPWHC
� Commissioning private survey

�Standards
� Data collected within 24 months of date of 

submission
� Limited to area of intended employment
� “Similarly employed” workers
� Arithmetic mean
� Include methodology
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Using own survey
� “Representative sample”

� How the universe is defined
� How the sample size was determined
� How the participants were selected
� Number of employers surveyed
� Number of employees included
� List of employer participants

�Procedure
� Reference in D.a.6. (job duties) surrounded by  ***
� Submit through mail to be matched up with ETA 

9141
� Good luck

(cont’d)

Requesting redetermination 
and further review

� Options for challenging DOL prevailing wage 
determinations:
� If technical mistake, send email to 

OFLC.portal@dol.gov
�Request Redetermination from CO who issued 

the PWD
� In iCert go to PWD tab & click on determinations 

issued to request

Requesting redetermination 
and further reviews

� Select reason for redetermination from drop-down 
list and offer brief explanation why different 
occupation/wage level survey, etc. should be 
considered

� Send additional information to National Prevailing 
Wage and Helpdesk Center

�NPWHC: 1341 G St. Suite 201 Washington, 
D.C. 20005-3105
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Requesting redetermination 
and further reviews

(cont’d)

Requesting redetermination 
and further reviews

�Other options:
� Challenge the PWD by requesting review by 

Center Director
� Must do this within 30 days of date of PWD
� Send request to National Prevailing Wage and 

Helpdesk Center

� Appeal PWD to BALCA
� Refile?

� Complete new request online & mail in supporting 
documentation

� Perform your own PWD

(cont’d)

Performing your own PWD
� Advantages

�Save 60 days
�Avoid unrealistic PWDs

� Disadvantage
�No safe harbor

� What is the proper OES level?
�DOL ETA Prevailing Wage Determination 

Policy Guidance:
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Performing your own PWD

� Level I (entry) wage rates are assigned to job 
offers for beginning level employees who have 
only a basic understanding of the occupation.  
These employees perform routine tasks that 
require limited, if any, exercise of judgment.  
The tasks provide experience employees may 
perform higher level work for training and 
developmental purposes.  

(cont’d)

Performing your own PWD

These employees work under close 
supervision and receive specific instructions on 
required tasks and results expected.  Their 
work is closely monitored and reviewed for 
accuracy.  Statements that the job offer is for a 
research fellow, a worker in training, or a 
internship are indicators that that a Level I 
wage should be considered. (pg.7)

(cont’d)

Performing your own PWD

� “the process…should not be implemented in an 
automated fashion.  The NPWHC must exercise 
judgment… wage levels should be commensurate 
with the complexity of tasks, independent judgment 
required & amount of close supervision received 
as described in the employer’s job opportunity.” 
(pg.13)

� Therefore, Level I is proper level

(cont’d) 
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Performing your own PWD

� How to document
�Find proper O’NET-SOC occupational 

category
�Find proper area of intended employment
�Use ACWIA
�Complete worksheet

(cont’d)
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(cont’d)

Performing your own PWD

�Keep worksheet in public examination file

(cont’d)
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Analyzing Safe Harbor

� Advantage of safe harbor
�Wage cannot be challenged in an 

investigation

� Advantages of abandoning safe harbor
�Avoiding 60+ day delay
�Any change requires new 60 day wait
�Avoiding getting unrealistic wage that you 

may be stuck with
�Using your own PWD calculation

Analyzing Safe Harbor

�Risk of investigation extremely low
�If  investigation, opportunity to prove your 

wage is correct
�Investigations extremely rarely result in 

finding against employer based on incorrect 
wage level

�Safe harbor is no guarantee of safety anyway
� DOL can challenge job description, job 

requirements

(cont’d)

Analyzing Safe Harbor

� Can employer disregard safe harbor PWD 
and file LCA with different PWD?
�Differing opinions

� Opinion 1: employer is bound by safe harbor PWD
� 20 CFR 655.731 (a)(2)(ii)(A)

� Opinion 2: employer can avoid liability in the event 
of an investigation by proving that its PWD was 
proper under the regulations

(cont’d)
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Analyzing Safe Harbor

�Unanimous opinion:
� Better not to request safe harbor wage than to get 

safe harbor wage and not pay it.

� Especially problematic if employee knows PWD

�Ramifications of DOL investigation
� Back pay award for difference between prevailing 

wage and wage paid

� Civil fine up to $5,000 and/or debarment if willful

(cont’d)

Options to avoid PWD issue

� J-1

� O-1

� EAD

Institutional Policy Concerns

� Determine the best process for your 
institution and office (NPWHD, OES direct, 
private survey)

� Centralized job descriptions are essential
� Allow more time for reviewing job 

requirements, finding a good match in 
OES or in your survey, processing the 
worksheet
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Institutional Policy Concerns

� If filing for an H-1B who will also be 
sponsored for a green card in the future, 
take care to ensure the job used for the 
PWD is also applicable for the PR 
case…sometimes they check…

� Allow time, too, for staff training on new 
processes and requirements

(cont’d)

Institutional Policy Concerns

� Carefully check educational and experiential 
requirements sent to you by departments and 
schools – they are often non-standard (or made 
up…).

� Discuss the (myth) of safe harbor with general 
counsel, to see if you can use OES directly, or 
alternate sources.

� Finally, be sure to revise and update DOL public 
file processes and checklists to reflect new 
requirements

(cont’d)

Helpful Links
� OES Online Wage Library
www.flcdatacenter.com/OesWizardStart.aspx

� OES Prevailing Wage Guidance/Worksheet
www.foreignlaborcert.doleta.gov/pdf/Policy_Nonag_Progs.pdf

� iCERT portal
www.icert.doleta.gov/

� NAFSA iCERT guidance
www.nafsa.org/regulatory_information.sec/the_icert_portal_system
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Healthcare Member Interest Group 
Events at the Annual Conference

� Tuesday 9:30 a.m. 11:00 a.m. Member Interest 
Group (MIG) Open House

� Wednesday 3:45 p.m. 5:00 p.m. Hot Immigration 
Issues for U.S. Academic Healthcare Institutions 

� Thursday 8:00 a.m. 9:15 a.m. Healthcare 
Institutions MIG Meeting

The mission of the Healthcare Institutions IIG is to bring together
NAFSA members who work with or in the academic healthcare and
medical community for the purpose of better understanding the key
issues confronting that community. 

Postdoc Special Interest Group 
Events at the Annual Conference

� Tuesday 9:30 a.m. 11:00 a.m. Member Interest 
Group (MIG) Open House

� Wednesday 1:45 p.m. 3:00 p.m.   Postdoc SIG 
meeting in K.C.

� Friday, June 4, 11:00 a.m. 12:15 p.m.
Developing Immigration Policies for Postdocs

Questions ?



18

For Further Information
H. Ronald Klasko, Esq.

Klasko, Rulon, Stock & Seltzer, LLP
8 ? ) ) �@ �A �$ �� �+��� ���8 * ) )

�� ������� �B���8 , 8 ) 7

rklasko@klaskolaw.com
Telephone:  (215) 825-8600

Fax:  (215) 825-8699

Janice Bogen
Thomas Jefferson University

1020 Locust Street, M-70
Philadelphia, PA 19107

janice.bogen@jefferson.edu
Telephone: (215) 503-4335

Fax: (215) 503-4334

Michele Stelljes
The Methodist Hospital & 

Methodist Hospital Research Institute
8100 Greenbriar, Suite GB 1-62

Houston, TX 77054
MMStelljes@tmh.org

Telephone: (832) 667-6288
Fax: (832) 667-6297

2010 PWD and 
LCA Success 
Survey Statistics
Survey March 2010
Total 65 responses

PWDs for Medical Residents

� 65 responses
� 40% yes: 35% 4 – 6 weeks, 65% still 

waiting; a few said 7 weeks was the time 
frame

� 72% used OES; 33% used a survey
� 7 – 8 weeks seems to be the norm for 

determinations on PWDs
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LCAs for Medical Residents

� 58 responses 
� 19% used AAMC survey

�35% accepted 
�12.5% rejected
�52% still pending

OES categories and job levels 
used for Medical Residents

� Physicians and Surgeons, All others, Level 1

� 29-1062 Family & General Practitioners 
Level 1

� Health diagnosing & treating practitioner, all 
other

� 29-1199.99, 29-1069 Level 1

OES categories and job levels 
used for Medical Residents

� 29-1063, 29-1062
� 25-1022 Level 1 ACWIA
� SOC (ONET/OES) 25-1071.00 Health 

Specialties Teachers, Postsecondary, Level 
1
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Comments on PWD and LCA for 
Medical Residents

� 6 – 8 weeks via iCERT
� “First in, First out does not seem to be a 

reality. Colleagues who filed after me have 
received determinations”

� PWDs came out mostly higher that the 
SWAs

Surveys used for 
Medical Residents

� AAMC-(1 comment: LCA denied)
� Watson Wyatt Survey
� AAMC COTH House staff Survey
� ACWIA
� AAMC Survey of House Staff Stipends

PWDs for Postdocs
� 58 responses
� 71% submitted requests

�3% got responses in 1 – 3 weeks
�40% took 4 – 6 weeks
�57% are still waiting

� 86% wages quoted OES
� 23 categories and job codes used
� 9% used survey (33 rejected, 67% 

accepted)
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LCAs for Postdocs

� 49 responses: only 9 submitted LCAs
� Of those, 8 were accepted, 1 rejected
� Accepted LCAs used surveys: 

�OFLC Online data Center (OES)
�EDD Sacramento or OWLS
�OES Job code 19-1099 Level 1

PWD & LCA 2010 Success 
Survey Comments

� I am desperate for assistance with 
Veterinary Residents

� We should be advocating for a postdoc 
category for Higher education

� Difficult to fit all information in this survey
� My concern is for postdocs making $33K
� One LCA rejected using OES: entered 

source as FLC data center. Must say 
OFLC Online data center

Further comments

� Although wage was level 1, DOL used all 
industries database. Waiting for 
reconsideration request response

� Still waiting for all my PWDs
� We submitted over 30 PW requests before 

December 31 for positions most commonly 
used. Predictably we need PWD for 
unanticipated positions

� Hoping DOL can address delays



 

 

 

Leaving No Stone Unturned: 

Considering Every Option for Physician Waivers 
 

by Suzanne B Seltzer
*
 

 

 

INTRODUCTION 

 

When consulting with an individual in J status, it is usually appropriate to evaluate 

whether the exchange visitor (EV) is subject to section 212(e) of the Immigration and 

Nationality Act, also known as the two-year home residence requirement.
1
 This includes 

an analysis, inter alia, of whether or not the EV received government funding, an 

analysis of the EV’s field and whether it is designated on the Exchange Visitor Skill’s 

List
2
, and perhaps even an analysis of what should be considered the EV’s country of last 

residence.  If it is then determined that the EV is subject to the two year home residence 

requirement, the discussion turns to options to remain in the United States, to fulfill the 

two years, or to obtain a waiver. 

 

With exchange visitors who come to the United States to receive graduate medical 

education or training, there is no need to evaluate whether or not the EV is subject to the 

two-year requirement.  Every EV who comes to the U.S. for graduate medical education 

(GME) or training is subject.
3
  End of discussion.  Even those who excitedly show me the 

visa stamp or DS-2019 that indicates “not-subject,” I am tasked with being the bearer of 

bad news.  If the EV is sponsored by the Educational Commission for Foreign Medical 

Graduates (ECFMG) for GME,
 4

 then it is not a matter of consular discretion; as a matter 

of law, the EV is subject to the home residence requirement.  With these individuals, the 

discussion therefore starts not with an analysis of whether they are subject, but with what 

steps can be taken should they decide to remain in the United States.     

                                                 
*
 Suzanne B. Seltzer manages the New York office of Klasko, Rulon, Stock & Seltzer LLP.  She currently 

chairs AILA’s Vermont Service Center liaison committee, co-chairs the National Coalition for Access to 

Healthcare (FMG taskforce), Co-Chairs the NYC Anti-Trafficking Network’s legal subcommittee, and 

previously Co-Chaired AILA’s NY District Director Liaison Committee. Ms. Seltzer is a frequent speaker 

on immigration options available to international medical graduates and research scientists, and is the 

author of several articles.  Ms. Seltzer obtained her JD from Georgetown University Law Center, and her 

B.A. from the University of Pennsylvania. 
1
 Immigration & Nationality Act of 1952, Pub. L. No. 82-414, §212(e), 66 Stat. 163 (codified as amended 

at 8 USC § 1101 et seq.) (INA §212(e)). 
2
 Exchange Visitor Skills List, 9 Foreign Affairs Manual (FAM) 41.62. Exhibit II. 

3
 INA §212(e)(iii). 

4
 In addition to sponsoring EVs for participation in GME, ECFMG also sponsors EVs for participation in 

advanced research programs (involving primarily observation, consultation, teaching or research). If the EV 

is participating in an advanced research program, the return requirement does not apply unless the practice 

area is on the skills list or there is government financing.   
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This article will discuss the options for J-1 physicians who wish to obtain a waiver of the 

two year home residence requirement.  It will provide a brief overview of the strategies 

most commonly pursued for physicians, and will explore the possibilities of petitioning 

for a waiver though some less obvious routes.  Examining the feasibility of these less 

obvious routes is not to pretend that there will be a waiver solution for every J-1 

physician.  Rather, it is to provide the necessary tools to do a more complete exploration 

of the waiver possibilities that may be available to an individual J-1 physician.   

 

What Is a Waiver? 

 

A J-1 physician subject to the two-year home residence requirement may not obtain an H-

1B visa, an L-1 visa, change non-immigrant status within the U.S., nor adjust status to 

permanent residency or obtain an immigrant visa.
5
  In effect, this means that, upon 

completion of GME training, the EV may no longer remain in the United States, barring 

special circumstances.
6
 A waiver of the two year home residence requirement ‘waives’ 

these exclusions, opening the door to J-1 physicians for non-immigrant and immigrant 

visa options.  To take advantage of these opportunities, J physicians still need to meet the 

eligibility requirements and take the appropriate steps to obtain the relevant benefit.  The 

waiver simply provides that they no longer have to return home for two years before 

doing so. 

 

Typical Avenues for Physicians to Obtain a Waiver
7
 

 

With the exception of the “no objection” statement,
8
 physicians are eligible for a waiver 

through the same avenues available to all other exchange visitors.  These include waivers 

based on persecution, if the physician can demonstrate he or she would be subject to 

persecution in his or her home country;
9
 a waiver based on exceptional hardship to the 

physician’s U.S. citizen or permanent resident spouse or child;
10

 or the favorable 

recommendation of an interested U.S. government agency, or “IGA”.
11

   As both the 

exceptional hardship and persecution waivers are the subject of other articles,
12

 this 

article will limit its discussion to waivers through an IGA. 

 

INA § 212(e) refers to “an interested United States Government Agency,” meaning only 

federal government agencies may qualify as an IGA for purposes of recommending 

                                                 
5
 INA §212(e), 

6
Those subject to INA §212(e) are not precluded from issuance of other visas, such as F, O, E, etc.    

7
 An excellent resource on J waivers is Siskind, Stock, and Yale-Loehr, J Visa Guidebook (LexisNexis 

2008) (J Visa Guidebook).   
8
 Public Law 94-484 precludes those who were admitted or acquired J status on or after January 10, 1977 

for the purpose of receiving graduate medical education from obtaining a waiver pursuant to a “no 

objection” statement. 
9
 INA §212(e) 

10
 Id. 

11
 Id..  IGAs do not grant waivers.  The authority to grant waivers is solely with U.S. Citizenship & 

Immigration Services.  Rather, an IGA recommends a waiver to the Department of State, which then 

reviews the application in light of program and policy considerations, and makes its recommendation to 

USCIS. 
12

 “The Hake Hardship Scale for J-1 Waivers,” 10 Bender's Immigration Bulletin 403-420 (March 1, 2005).   
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waivers.   In exploring IGA waivers for physicians, the options are typically divided 

between clinical service-based waivers and research-based waiver. For clinical service-

based waivers, there are a number of IGAs with established programs specifically aimed 

at bringing physicians into underserved communities to provide clinical medical services.  

These include the Delta Regional Authority (DRA),
13

 the Appalachian Regional 

Commission (ARC),
14

 the Veterans Administration (VA)
15

, the Department of Health & 

Human Services (HHS)
16

, and the congressionally mandated Conrad State 30 Program.
17

  

 

Each of these programs has its own quirks and variances.  For example, some of these 

programs will only recommend a waiver for physicians who practice “primary care”,
18

 

others may have extended service requirements;
19

 and others may be limited to specific 

types of facilities.
20

  Moreover, as evidenced by its title, the Conrad State 30 Program 

limits states to recommending 30 waivers a year, regardless of the size or needs of each 

state. What all of these programs have in common is that they are available only to those 

physicians who commit at least three years to providing clinical medical services to an 

underserved population. 

 

There are not as many established programs for physician research-based waivers as there 

are for clinical service-based waivers.  As the U.S. government’s principal agency for 

protecting the health of all Americans and providing essential human services, HHS has 

perhaps the only well-established procedures for considering waivers on behalf of 

medical researchers.
 21

  The HHS waiver is purely based on the J-1 physician’s research.  

When reviewing a waiver petition, HHS will not consider the J-1 physician’s teaching 

responsibilities or clinical excellence.  HHS is only interested in the J-1 physician’s 

indispensable role in a scientific program that HHS deems to be in the national interest, 

and the detrimental impact to the research should the J-1 physician be required to fulfill 

the two year residence requirement.
22

    HHS will consider waivers based on clinical 

research; however, providing clinical services other than those which are incidental to the 

research is considered a negative factor. 

 

 

 

                                                 
13

 http://www.dra.gov/programs/doctors/ 
14

 http://www.arc.gov/index.do?nodeId=24 
15

 http://www1.va.gov/vhapublications/ViewPublication.asp?pub_ID=1219 
16

 http://www.globalhealth.gov/exchangevisitorprogram/index.html (Supplement B - Clinical Care) 
17

 Since state departments of public health do not qualify under the definition of an IGA, this legislation 

enabled each state to recommend up to thirty waivers each fiscal year.   
18

 The definition of primary care varies from program to program. 
19

 INA §212(e) states that physician waivers are subject to INA §214(l), which imposes inter alia a three 

year service commitment. 
20

 HHS will only recommend clinical waivers to EVs committed to work at rural health clinics, certain 

Native American facilities, and health centers defined under Section 330 of the Public Services Act that are 

the recipient of an HRSA grant. 
21

 http://www.globalhealth.gov/exchangevisitorprogram/index.html (Supplement A - Research) 
22

 Suzanne B Seltzer, Demystifying the HHS Waiver Process, Matthew Bender’s Immigration Law Bulletin 

(October 1, 2004); also published in Immigration’s New Age: Discovery, Adaptation, and Survival (AILA, 

December 2004) 
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Atypical Avenues for Physician Waivers 
 

With all the above-mentioned waiver options for physicians, why is there a need to 

consider anything else?  Why bother with less obvious or atypical routes?  Well, as also 

noted above, IGA waivers for physicians are principally divided between those who 

provide clinical services and those who perform research.  But in reality, life is not that 

neat and not every physician will fall squarely within one box or the other.  There are 

many physicians who provide clinical care and perform research and have a myriad of 

other responsibilities which may include teaching, innovating clinical procedures, writing 

case reports and chapters, and otherwise advancing the field.  Unfortunately, these types 

of responsibilities are not taken into consideration nor given any weight in any of the 

‘typical’ avenues for waivers described above. 

 

Moreover, the ‘typical’ avenues for clinicians, described above, favor primary care 

physicians.  This greatly reduces the waiver options to retain specialists and sub-

specialists, despite the circumstances that demonstrate the need for their continued 

presence in underserved communities.  While the DRA, the VA, and the Conrad State 30 

program may recommend waivers for specialists, the DRA and the VA are limited in 

geographic scope, and the Conrad State 30 is limited in numbers.  As a result, there are 

many physicians whose services are in the public interest, but for whom there is no 

‘typical’ avenue available to apply for a waiver.   

 

The question, therefore, is what are the waiver options for physicians for whom a 

‘typical’ waiver is not available?  While no quick and easy answer comes to mind, it 

should be remembered that the IGAs noted above are not the only game in town.  There 

are a number of other IGAs with established waiver procedures, and still more that do not 

have established procedures but may be willing to recommend a waiver for reasons 

related to its official mandate.
23

  For those IGAs with established programs, there is 

usually, but not always, a requirement that the J-1 physician be working on a contract or 

grant funded by the IGA, and that the J-1 physician be ‘essential’ to the goals of that 

research.  However, threshold requirements vary from program to program, so it is 

important to review the specific waiver program before deciding to proceed.   

 

A brief overview of established programs that may be relevant to a J-1 physician is 

include the following:
24

  

 

Department of Defense (DoD) 

 

The Department of Defense (DoD) will only consider waiver requests for those 

individuals working in support of DoD contract with civilian/defense industry.  

Interestingly, DoD funds a number of programs on Breast Cancer, Prostate 

                                                 
23

 A comprehensive list of U.S. government agencies is “The United States Government Manual” available 

at http://www.gpoaccess.gov/gmanual/browse-gm-06.html. (US Government Manual) 
24

 Note that the National Science Foundation, which has an established waiver program and protocol, does 

not consider waiver applications for those working in medical research. For a more comprehensive 

discussion of IGA programs, see the J Visa Guidebook, op. cit. at 2. 
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Cancer, Ovarian Cancer, Neurofibromatosis, Psychological Health/Traumatic 

Brain Injury, and other areas of medical research. These waivers require the 

support of a Senior Executive Service (SES) or flag rank level (General/Admiral) 

before it will be supported by DoD as an agency.
25

  When applying for this type 

of waiver, it is useful to investigate the likelihood of this level of support before 

preparing the waiver application.  This can save a lot of heartache should this 

support not be forthcoming.  

 

In addition to waivers for those EVs supporting a DoD contract, DoD will also 

consider waiver requests for those performing research at one of DoD labs or 

research centers; such as Walter Reed or the Uniformed Services University 

Health Sciences.
26

  These waivers do not require the support of an SES or flag 

rank level official.  However, applications for a waiver of the two-year residence 

requirement on behalf of a physician must be processed through and endorsed by 

the interested Government Component's Surgeon General's Office.
27

 

 

Although DoD requires certain internal signatures before supporting a waiver, 

only one individual is authorized to sign the waiver request that is submitted to the 

Department of State (DOS).  The authorized person must either be the head of that 

agency or an individual designated by the head of the agency.
28

  For DoD, the 

designated official for signatures is below:
29

 

Nancy L. Spruill, Director 

Office of the Under Secretary of Defense (Acquisition, Technology and Logistics) 

Room 3E1025 

3020 Defense Pentagon 

Washington, DC 20301-3020 

It is important to note that since the waiver application has several internal 

reviews, it may take upwards of six months for a recommendation. 

 

National Aeronautics and Space Administration (NASA)
30

 

 

The National Aeronautics and Space Administration (NASA) has a similar 

protocol.  To be eligible for a waiver recommendation from NASA, the alien must 

be working under a NASA contract, grant, or cooperative agreement that has been 

and would continue to be of significant importance to NASA and the Nation's 

aeronautics or space program.  NASA supports a number of medical research 

                                                 
25

 http://www.acq.osd.mil/ecs/ (Review of Requests). 
26

 Department of Defense, http://www.acq.osd.mil/ecs/ 
27

 Id. 
28

 INA §212(e). 
29

 Department of State maintains a list of designated officials for signatures, which is available on its 

website at http://travel.state.gov/visa/temp/info/info_1293.html.  The information contained in this article 

was based on the listings current as of the writing of this article. 
30

 http://nodis3.gsfc.nasa.gov/displayDir.cfm?Internal_ID=N_PR_1371_0001_&page_name=Chapter1 
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programs.
31

  For example, there is the International Space Station Medical 

Project, which investigates the problems and risks to human health associated 

with exploration missions; the Space Radiation Program Element, which 

investigates the ‘permissible exposure limits’ relevant to living and working in the 

space radiation environment; and the Behavioral Health & Performance Element, 

which identifies characterizes and prevents or reduces behavioral health and 

performance risks associated with space travel, exploration and return to earth, to 

give just a small sampling. 

 

Applications for a NASA waiver recommendation are submitted to the 

Contracting Officer, who makes the preliminary determination of whether NASA 

should seek a waiver.   Factors such as the importance of the EV’s role in the 

NASA project, the duration of the NASA project, and the EV’s qualifications are 

considered in making this determination.  Moreover, NASA wants evidence that 

the individual has no other avenues for a waiver (such as proof that they cannot 

obtain, or are not eligible for, a no objection statement), and may not recommend 

the waiver where the EV has an outstanding financial obligation to either the U.S. 

or a foreign government.  

 

The point of contact (POC) for NASA waivers is Helen Lambert, and the 

designated official for signature on a NASA waiver recommendation is John F. 

Hall, Jr., Director, Export Control and Interagency Liaison Division, NASA, 

Washington, DC 20546-0001. 

 

 

 Department of Energy 

 

Like DoD and NASA, the Department of Energy (DOE) will only recommend a 

waiver when the EV is participating in a DOE grant or program.  And like the 

DoD and NASA, DOE supports a number of research programs that may involve 

J-1 physicians.  In fact, DOE founded the Human Genome Project, which 

produced the complete DNA sequences of genomes for many organisms, and is 

continuing to use this data to evaluate protein function.
32

  In addition, there are 

also DOE programs to ensure the availability of radio isotopes, key agents in the 

diagnosis and effective treatment of various cancers, heart diseases, and other 

medical problems.   DOE also supports research to investigate long-term health 

consequences of energy production, development and use.   

As with DoD and NASA, the waiver application is submitted directly to the 

Cognizant Program Officer, who performs the initial review of the application.  If 

the Program Officer supports the waiver, he or she refers the case to the Office of 

General Counsel, which reviews and sends it to the Office of International Office 

of International Travel and Exchange Programs.  Again since the waiver 

                                                 
31

 http://humanresearch.jsc.nasa.gov/ 
32

 http://genomicsgtl.energy.gov/ 
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application has several internal reviews, it frequently takes at least six months for 

a recommendation. 

The point of contact for DOE waivers is:  

 
Debra Hunter 

Alternate Responsible Officer 

Office of International Travel and Exchange Programs 

Office of Administration 

Department of Energy 

1000 Independence Avenue, S.W. 

Washington, DC 2058 

debra.hunter@hq.doe.gov 

 

 

 

Department of the Interior (DoI) 

 

The Department of the Interior (DoI) will recommend waivers for those employed 

by DoI.
33

  Query if that includes physicians providing services to the Native 

American or Native Alaskan populations.  The point of contact (POC) for DoI 

waivers is Kathy Washburn, and the designated official for signature on a DoI 

waiver recommendation is Larry Finfer, Director, 1849 C Street N.W., MS 4426 

Washington, DC 20240 

 

 

National Institutes of Health (NIH)
34

 

 

As part of the Department of Health and Human Services, the National Institutes 

of Health is not an IGA, and may not make a waiver recommendation.  However, 

as a J-1 program sponsor, NIH must comment on a waiver application pending 

with DOS.  This typically arises in the context of a no objection waiver.  While 

not available to ECFMG-sponsored physicians, the no objection waiver may be an 

option for NIH-sponsored medical researchers.  A ‘no objection’ waiver is 

basically one in which the EV’s home country or last country of residence 

indicates that it has ‘no objection’ if the EV does not want to return.  If the home 

country has ‘no objection,’ DOS will request the views of the program sponsor.  If 

the program sponsor has no objection, the waiver is more or less a given. 

 

NIH established a policy and procedure by which NIH-sponsored EVs may 

formally request NIH’s concurrence on the waiver.  The NIH policy is limited to 

those cases in which the EV received a formal offer of employment in the 

biomedical sciences from the NIH; or received an offer of employment in the 

                                                 
33

 Department of the Interior, http://www.doi.gov/intl/ 
34

 http://dis.ors.od.nih.gov/pdf/nihnoswaiverpolicy.pdf 
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biomedical sciences outside the NIH, but within the U.S.  An employment offer as 

an NIH contractor does not meet these requirements.   

 

The current coordinator for this program is  

 

 
Cynthia Tasaki  

Lead Immigration Specialist 

National Institutes of Health 

31 Center Drive, MSC 2028 

Building 31, Room B2B07 

Bethesda, MD  20892 
 

 

Department of State (DOS) 

 

Finally, the Department of State itself is an IGA and may recommend a waiver on 

behalf of an EV.  The DOS does not have an established protocol for considering 

waiver applications, and will only make such recommendations in very limited 

circumstances.  Probably the most frequent situation in which DOS will act as an 

IGA is not on behalf of a J-1, but rather on behalf of a J-2 spouse or child.   

 

The issue of whether the J-2 is subject is hotly contested.
35

  However, it is the 

DOS’ position that J-2s are subject, and that J-2s cannot apply directly for a 

waiver.  Of course for almost every rule there is an exception.  In the context of 

the J-2, the exception is that DOS will act as an IGA on behalf of the J-2 in cases 

of divorce or where the J-2 child has turned 21.  For waivers involving a divorce, 

DOS will want evidence that it is bona fide, and not merely for purposes of 

obtaining the waiver.  An affidavit from the J-2 spouse explaining the history that 

lead to the divorce should suffice.  For an ‘age-out’ waiver, it is usually sufficient 

to provide the J-2 child’s birth certificate. The J-2 waiver application may be filed 

directly with the request for a case number. 

 

In addition to those detailed above, there are several other IGA established waiver 

programs, and it may be worth reviewing these programs to evaluate if there may be a 

creative solution for your client.  Yet, as discussed above, an established procedure or 

protocol is not a prerequisite for a government agency to recommend a waiver.  Any 

federal agency may recommend a waiver, as long as it is signed off by the head of the 

agency or his or her designee.  The head of the agency means the top official for the top 

agency.  So, for example, the Defense Advanced Research Projects Agency (DARPA) is 

the central research and development organization for the Department of Defense (DoD). 

DARPA may not independently recommend a waiver; instead, it would need to be 

supported by the DoD.  Note that the Department of the Army, Department of the Air 

                                                 
35

Schorr & Yale-Loehr, The Odyssey of the J-2: Forty-Three Years of Trying Not to Go Home Again, 18 

Georgetown Immigr. L.J. 221 (2004) 
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Force, Department of the Navy, and the U.S. Coast Guard are all separate government 

agencies, and may act as an IGA in supporting a waiver independent of the DoD. 

 

Identifying the agency with authority to recommend the waiver is a critical first step, 

particularly when that agency may be unfamiliar with, or new to, the waiver process.   

One way to confirm whether the agency is an IGA, is to review the list of government 

agencies in “The United States Government Manual.”
 36

  Another is to check information 

on the agency’s website.  In addition, a DOS advisory opinion may be sought to verify if 

an agency does have the authority to act as an IGA.   

 

Unlike IGAs with established procedures, IGAs that do not have structured criteria may 

be more open to arguments regarding how the physician’s departure would be detrimental 

to a program or activity of official interest to that agency.  For example, the U.S. Coast 

Guard acted as an IGA for a physician serving the needs of Coast Guard employees and 

their families in North Dakota.
37

  While the U.S. Department of Education has suspended 

its official waiver program,
38

 would it consider recommending a waiver for a physician in 

academic medicine who is truly exceptional and has shown no other waiver options? Or 

would the Consumer Product Safety Commission consider recommending a waiver for 

Medical Toxicologist who both treats those exposed to toxic substances, and educates the 

public about the dangers of homeopathic remedies?  These are just a couple of potential 

arguments that may be made to the relevant government agency on a case by case basis.   

 

An IGA that does not have an established procedure may also need to be educated about 

the waiver process.  There is no requirement that the J-1 physician have worked for, been 

funded or sponsored by the government agency.  In general, an IGA may sponsor a 

waiver for any reason that the government agency wishes.  The key is to establish a nexus 

between the IGA and the physician’s intended employment, showing how granting this 

waiver would serve the public interest; and explain specifically how the case merits a 

favorable decision.
39

  In some instances, it may even involve convincing the IGA that it 

qualifies as an IGA!
40

  An IGA that determines it to be in the "public interest" for the EV 

to remain in the United States may forward an application to the DOS.
41

   

 

Conclusion 
 

Physicians who receive GME in J status are all subject to the two-year home residency 

requirement.  These physicians are also the only EVs who by law are ineligible for a no 

objection waiver.  To an extent, this limitation is counter-balanced by the number of 

physician-specific waiver programs.  Unfortunately, these waiver programs are quite 

simply not sufficient.  They do not account for the importance of sub-specialists, nor the 

                                                 
36

 US Government Manual, op. cit., at 23. 
37

 Statement of the Honorable Kent Conrad, U.S. Senator from the State of North Dakota, May 18, 2006 

<http://commdocs.house.gov/committees/judiciary/hju27608.000/hju27608_0f.htm> 
38

 http://www.ed.gov/offices/OPE/Professionals/waiverboard/index.html 
39

 William A. Stock, “Understanding the Two-Year Home Residence Requirement and Waivers,” 

Immigration Options for Academics and Researchers (Ed. Berger and Borene) AILA 2004. Pp 231 – 238.  
40

 http://www.klaskolaw.com/j-1-waiver-quasi-us-government-agency.php 
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importance of academic physicians – leaving these groups with fewer possibilities to 

obtain a waiver.  This article does not purport to pull a rabbit out of a hat.  It merely 

attempts to generate new ideas for waiver strategies. 
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INTRODUCTION 

 

Foreign national physicians in J-1 status for purposes of graduate medical education and training 

(GME) are subject to a two-year home residency requirement.  This requirement is set forth in 

Section 212(e) of the Immigration and Nationality Act
1
 and is generally referred to as „being 

subject‟ to the 'two year rule'.  Physicians subject to the two year rule who wish to remain in the 

U.S. following completion of their training program have limited options to do so.  These 

physicians are barred from receiving an H, L, or K nonimmigrant visa
2
 or permanent residency 

(green card); that is unless they either fulfill the two year obligation or receive a „J-1 waiver‟ 

releasing them from this obligation.   

 

While the two year rule is not solely a physician issue, J-1 physicians in the U.S. for GME are a 

distinct class in which everyone is subject.  J-1 physicians are eligible for waivers through the 

same avenues available to all other subject J-1s, except the „no objection‟ statement.
3
  These 

avenues include waivers based on persecution, based on exceptional hardship to the physician‟s 

U.S. citizen or permanent resident spouse or child, or based on the favorable recommendation of 

an interested U.S. government agency, or “IGA”.
4
  It is this latter category, actually a subset of 

this latter category, which is the subject of this article.   
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amended at 8 USC §1101 et seq).  
2
 Individuals subject to INA § 212(e) are eligible for other nonimmigrant visas not specifically mentioned.   

3
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4
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Within the rubric of the IGA, there are a number of waiver options that are solely for physicians.  

The underlying objective of these waivers is to recruit physicians into communities where 

medical services are in short supply.  Physicians benefitting from these waivers must to 

providing clinical medical services to a specific community for at least three years, and are not 

eligible for permanent residency until they have completed the full three years.
5
  IGA programs 

aimed at bringing physicians into underserved communities include the Delta Regional Authority 

(DRA),
6
 the Appalachian Regional Commission (ARC),

7
 the Department of Veterans Affairs 

(VA),
8
 the Department of Health & Human Services (HHS),

9
 and the congressionally mandated 

waivers through a State Department of Public Health.   

 

A State Department of Public Health is not a federal government agency, such that it would not 

qualify under INA §212(e)‟s definition of an IGA, which is a “United States Government 

Agency.”
10

  Rather, states were authorized to recommend up to thirty physician waivers a year 

through legislation led by Senator Kent Conrad (D-ND).   This became known as the “Conrad 

State 30 Program.”  Pursuant to the Conrad State 30 Program, every state gets the same thirty 

waivers, regardless of size or specific needs.  Moreover, participation in the State 30 waiver 

program is solely at the discretion of the state, and states have broad discretion to determine how 

best to use, or not to use, these thirty waivers.  With fifty different states each with varying needs 

and priorities, this has resulted in a lot of variation among the State 30 programs.   

 

This article will examine the variations on a theme that comprise the Conrad State 30 Program, 

which includes more than fifty different approaches.
11

 It will note common trends and highlight 

significant differences, and provide a sampling of these variances.  It will also comment on best 

practices for working with the program administrator, and recommendations for preparing the 

application. 

   

 

COMMONALITES AND VARIANCES AMONG STATE 30 PROGRAMS 

 

The only statutory requirements for the Conrad State 30 are as follows:
12

 

 Physician must agree to begin employment within 90 days of receiving the waiver 

 Physician must commit to not less than three years service 

 Physician must serve patients residing in federally designated underserved areas 

 Physician must agree to full time employment  

 If the request is to practice specialty medicine, a shortage of that specialty in the 

requesting community must be documented.  

 

                                                 
5
 There is no prohibition on filing the initial steps for permanent residency, such as PERM or an I-140.   

6
 http://www.dra.gov/programs/doctors/ 

7
 http://www.arc.gov/index.do?nodeId=24 

8
 http://www1.va.gov/vhapublications/ViewPublication.asp?pub_ID=1219 

9
 http://www.globalhealth.gov/exchangevisitorprogram/index.html (Supplement B - Clinical Care) 

10
 INA § 212e 

11
 In addition to each of the fifty states, Puerto Rico, Guam, and the District of Columbia also participate in the State 

30 Waiver Program. 
12

 INA § 214(l)(1) 
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Other than these fairly general requirements, states are at liberty to decide how best to use their 

30 waivers.  While there are common themes among each program, the actual implementation of 

these requirements tends to vary quite a bit.  Most state departments of public health do post their 

program requirements on their website, but often the requirements are stated in very general 

terms.  After reviewing the posted requirements, it is a good practice to call the Program 

Administrator to clarify the nature of the requirements.  

 

The Alphabet Soup of Qualifying Locations:  HPSA, MUA, & FLEX 

 

Probably the biggest area of divergence among the State 30 programs is their interpretation of 

the statutory requirement to “serve patients residing in federally designated underserved areas.”
13

 

The Department of Health and Human Services (HHS) Health Resources and Services 

Administration (HRSA) Shortage Designation Branch is tasked with developing shortage 

designation criteria and using these criteria to decide if a geographic area, population group or 

facility is a Health Professional Shortage Area (HPSA) or a Medically Underserved Area (MUA) 

or Population (MUP).   

 

HPSA & MUA/P 

 

Generally speaking, an HPSA is a relatively straightforward numbers calculation.  It is 

determined based on the ratio of the service population to the number of physicians in the 

community.  On the other hand, an MUA is determined by weighing a variety of factors, 

including the service population‟s age, educational level, and income level, within a geographic 

area; an MUP uses these same factors but narrows the scope to a specific group of persons within 

a geographic area.  While it would seem that an MUA/MUP designation would provide a more 

accurate reflection of the needs of a community, in practice, the MUA/MUP designations are 

updated much less frequently than the HPSA designations.  As a result, most states prioritize 

HPSAs over MUA/MUPs, and some states, including Maryland, Michigan, Missouri, New 

Jersey, North Carolina, and Utah, will only recommend a waiver if the site is located in a HPSA.  

Interestingly, New Mexico and Texas rely on a HPSA designation for primary care waivers, and 

MUA/MUP designations for specialists. 

 

The following site demonstrates whether an address is located in a HPSA or MUA/P: 

http://datawarehouse.hrsa.gov/GeoAdvisor/ShortageDesignationAdvisor.aspx.  Determining that the 

area of intended employment is designated as an HPSA or MUA/MUP is only the first step.  

Many areas listed on the database may have been determined by the state to be “saturated” or 

“fully served.”  This means that despite the designation, it may not be a “qualifying” site for J-1 

waiver purposes.  Thus, before preparing and filing the waiver application, the appropriate state 

should be contacted to determine the viability of a proposed site. 

 

FLEX 10  

 

Whereas the federal IGA programs can only recommend waivers if the physician agrees to work 

in a federally designated area (or at a Veteran‟s Administration Facility), the State 30 programs 

                                                 
13

 INA § 214(l)(1)(D)(ii) 
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may recommend waivers for physicians who are serving patients from underserved areas, even 

though the practice site itself is not geographically located within a federally designated area.  

The provision giving states this flexibility was added in 2004, and is referred to as the “FLEX” 

provision.  Initially, states could use up to five of the thirty waiver slots as “FLEX” slots, so the 

provision was referred to as “FLEX 5”.  In 2008, the number increased to ten, so the provision is 

now the “FLEX 10.”   

 

The limit on the number of slots that states may use each year for FLEX is really the only limit 

on how they apply this provision.  Other than the numerical limit, the statutory language 

authorizing this provision simply indicates that the physician must “serve patients residing in 

federally designated underserved areas.”
14

  States have interpreted this in a myriad of different 

ways, and as a result, there is a wide range of practices implementing FLEX.  For example, 

Arkansas and Louisiana require evidence that a minimum of 30% of patients reside in a 

HPSA/MUA (Louisiana will also accept proof that the practice site is within a thirty minute 

drive to HPSA/MUA locations); Illinois requires a minimum of 51%; Pennsylvania requires a 

minimum of 20% (30% if from low income HPSA/MUA); Mississippi requires 25%; Tennessee 

requires 50%; North Carolina requires 80%; and Wisconsin requires 40% for waivers involving 

specialists.  Other states are less specific.  New Mexico simply requires “a substantial amount of 

care” and California requires a “significant percentage.”  

 

The disparate interpretation of “serving patients residing in” is just one of the many variations 

among the states.  There is also a broad range of considerations regarding how many FLEX slots 

a state will consider, and at what point during the fiscal year they will accept FLEX applications.  

On one end are states that do not take advantage of FLEX at all.  These include Arizona, 

Connecticut, Idaho, and Missouri.  On the other end are states that will readily use all ten slots.  

This is a majority of states, including Arkansas, Colorado, Georgia, Iowa, Kansas, Kentucky, 

Maine, Michigan, Minnesota, Mississippi, Montana, Nebraska, Nevada, New Hampshire, 

Nebraska, New Mexico, New York, Pennsylvania, Ohio, Oklahoma, Oregon, Rhode Island, 

South Carolina, South Dakota, Texas, Utah, Vermont, West Virginia, Wisconsin, and Wyoming.  

The remaining states self-impose a maximum of five FLEX slots per fiscal year.  

 

Among those states that are willing to use all ten slots, Arkansas, Pennsylvania, Texas, and 

Washington will only consider FLEX slots in the second half of the fiscal year (although Texas 

will consider using them earlier in the year if it is to provide serves at a Texas State Hospital or 

State Supported Living Center); South Dakota reserves five for urban areas and five for non-

urban areas; Mississippi reserves all ten for specialists; DC reserves five specifically for 

specialist in cancer, heart disease, cerebrovascular disease, HIV/AIDS, and anesthesiology.  

Among those that have a self imposed limit of five, and Tennessee requires that they be used in 

affiliation with hospitals.    

 

Policies regarding the use of FLEX slots are constantly evolving, so if the waiver request is for a 

FLEX slot, it is important to verify the current state requirements.  Moreover, for states that 

require proof that a certain percentage of the patient population resides in a HPSA/MUA, 

documentation can be fairly burdensome.  States often want an analysis of billing zip codes and 

                                                 
14

 Id. 
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the corresponding HPSA/MUA identification number to document the 25%, 30%, 51% - as the 

case may be.  This is not only time consuming, but is often difficult to obtain as employers are 

reluctant to provide the information or to provide the data to allow you to perform the analysis.  

Therefore, if the application is for a FLEX slot, the documentary requirements should be made 

very clear to the employer at the outset. 

 

Recruitment Efforts 

 

Nearly all states require some indication that the employer tried and failed to recruit U.S. 

physicians.  However, the extent of the recruitment and the types of evidence required to 

document the efforts varies significantly from state to state.  For example, Alabama, Idaho, 

Mississippi and Kentucky require ads to be placed on the national, state, and regional level, and 

also require that positions are listed with the in-state medical schools and residency programs.  

While not requiring the three tiered approach of national, state, and regional ads, Louisiana, 

Maryland, Ohio, and Idaho all require proof of posting with the in-state residency programs and 

medical schools.  Maine and Massachusetts are more general in their advertising requirements, 

but also want information on how long the position was vacant and the plans to retain the 

physician if the waiver is granted.  Similarly, Arizona, Massachusetts, Mississippi, and Ohio also 

want a list of physicians who applied for the position, and the reasons why they were not hired. 

 

Colorado, District of Columbia, Georgia, Hawaii, Indiana, Iowa, Kansas, Montana, New 

Hampshire, New York, Oregon Pennsylvania, Tennessee, Virginia, Washington, West Virginia 

more generally require proof of efforts within the six months prior to the application.  Utah 

wants to see at least one year of efforts, while Connecticut simply wants evidence that efforts 

have failed.  Other states require a “good faith” effort to recruit physicians, and will accept the 

employer‟s summary of these efforts.  These include South Carolina, Rhode Island, New 

Mexico, Minnesota, Kentucky, Illinois, and Arkansas.  Alaska, Texas, Michigan, North Carolina, 

Oklahoma, and Vermont do not require any recruitment.   

 

Understanding the amount and breadth of recruitment a state requires is essential to determining 

if a particular waiver opportunity is a viable option.  For example, if a state requires a full six 

months of advertising, there may not be sufficient time to run the required ads if it is already 

March and the J-1 physician‟s status expires on June 30.  This is presuming the employer has not 

already run appropriate ads.  However, it may be that the requirement is not a full six months of 

ads, but rather some documentation of recruitment efforts within the last 6 months – a very 

different requirement, and one that is not always clear from the program requirements listed on a 

state‟s website.    

 

Primary Care versus Specialists 

 

When the Conrad State 30 Program was originally enacted in 1994, very few states considered 

waiver recommendations on behalf of specialists.  Rather, the focus was predominantly on 

bringing primary care physicians into the community. Primary care medicine is generally defined 

as internal medicine, family medicine, pediatrics, obstetrics/gynecology, and in some programs, 

psychiatry.  The definition of primary care varies from state to state.  For example, in Florida, it 

also includes geriatrics, infectious disease, and physiatrist; Arkansas, Nevada, and Washington 
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also include geriatrics; in North Dakota and Iowa it also includes general surgery; and in Rhode 

Island, it also includes neurology and anesthesiology.  North Dakota specifically excludes 

obstetrics/gynecology. Interestingly, several states, including Alaska, Arkansas, Connecticut, 

Minnesota, Nebraska, New Mexico, South Dakota, and Wisconsin do not distinguish between 

primary care physicians and specialists 

 

Over the last sixteen years, the attitude towards specialist waivers has changed drastically.  At 

present, all but Idaho and New Jersey will consider at least some waiver recommendations on 

behalf of specialists.  In fact, several states reported recommending more waivers for specialists 

than primary care in fiscal year (FY) 2009.  These include Alabama, Delaware, Georgia, Kansas, 

Montana, Nebraska, New Mexico, South Dakota, and Wisconsin.   

 

Numerical Limit on Specialists 

 

As with everything else, each state has different rules regarding how many specialists they will 

recommend per fiscal year, at what point during the fiscal year they will recommend a specialist, 

and the type and amount of additional documentation required to support a specialist application.  

Some states will only accept applications for a specialist waiver several months into the fiscal 

year, giving primary care physicians the first opportunity to apply. Alabama accepts specialist 

waivers in the second quarter of the fiscal year; Maryland, Pennsylvania, and California will 

accept specialists if slots remain open towards the end of the fiscal year; and Kansas will use 

fifteen slots, released at intervals during the year.   

 

Several states have a fixed limit on the number of specialist waivers they will recommend each 

year.  Alabama is fifteen, and no more than two from the same employer; Arizona and Hawaii 

are both seven; Illinois is twelve; Mississippi is ten; and Tennessee is nine.  Some states only 

restrict the number in the first half of the fiscal year, releasing primary care slots to specialists in 

the second half.  For example, Florida reserves five slots for specialists, but will allow specialists 

to use any slots remaining at the end of the application period.  Georgia, Louisiana, Kentucky, 

Oregon, and Washington are similar.  New York, Ohio, Rhode Island, Vermont, Wisconsin, 

Wyoming have no specific limit on the number of specialists they will recommend. 

 

Documenting Need for Specialists 

 

Specialist waivers are one of the few issues specifically addressed by the statute.  According to 

the statute, “in the case of a request for a waiver…to practice specialty medicine… the request 

shall demonstrate, based on criteria established by the agency, that there is a shortage of health 

care professionals able to provide services in the appropriate medical specialty to the patients 

who will be served” (emphasis added).
15

  So while federal law suggests that waivers involving 

specialists require additional documentation, it leaves entirely to the states what, if anything, this 

additional documentation should constitute.   

 

As discussed above, there are several states that do not distinguish between waivers for 

specialists and those for primary care physicians.  Ostensibly, these states consider that the 

                                                 
15

 INA §214(l)(1)(D)(iii) 
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statutory requirement to demonstrate the need for specialists is encompassed in their general 

requirements for all waiver submissions.  A few states prioritize specific types of specialists 

based on the healthcare goals of the state or local community.  Arizona is currently seeking 

gastroenterologists in support of its “Arizona Fit at Fifty HealthCheck Colorectal Screening 

Program”.  DC seeks specialists in areas relating to its five leading cause of death:  heart disease, 

cancer, cerebrovascular disease, HIV/AIDS, influence and pneumonia.  Similarly, Ohio 

prioritizes specialists that address the leading causes of mortality in an area.   

 

Among those states that distinguish specialists from primary care, there are some like California 

and Florida that have just a stated requirement that the employer demonstrate the need for the 

specialty at the worksite, and there are others like Pennsylvania, Delaware, and Louisiana that 

have a laundry list of criteria for specialists.  This laundry list includes information and 

documentation regarding the number of such specialists already in the community, whether those 

specialists accept Medicaid, whether there is an excessive wait time to see a specialist, who is 

comprised in the „at risk‟ population, what types of conditions are prevalent in the community to 

warrant such a specialist, et cetera.  Yet whether the state clearly enumerates the points to be 

addressed, or whether it more generally requires demonstrating the need, most states do want a 

detailed explanation regarding the services to be provided and how these services fulfill specific 

needs of the community.   

 

Preparing a waiver application for a specialist should not be confused with preparing a petition 

for an O-1 visa.  Unlike the O-1, which is primarily about the physician, the J-1 waiver is about 

the needs of the community.  While the J-1 specialist may bring unique expertise to the 

community, that is usually not dispositive and is often only tangentially relevant.  For example, 

when preparing a waiver petition on behalf of a cardiothoracic surgeon with rare expertise in 

mitral valve repair, the focus should not be on the surgeon‟s unique skills, but rather on how 

access to the procedure will benefit the community.  How will it reduce health care costs as well 

as morbidity and mortality rates?  What percent of patients needing this procedure are uninsured 

or dependent on Medicaid?   

 

Other factors to consider in preparing a specialist waiver include the existing options for patients 

needing such a specialist, and why these options may not be sufficient?  How has the demand for 

the specialty been handled in the past and has the situation changed?  Detail the specific types of 

conditions managed or procedures performed and provide statistics regarding the extent of the 

condition in the community.  Is there a high rate of diabetes, or kidney disease, or asthma, or 

chronic heart failure?  Provide information on the most cost-effective methods of treatment, and 

how bringing in a specialist will reduce the burden on health care resources.  What about the 

community demographics? What is the median income and educational level?  What percentage 

of the community lives below the poverty line?  While this information may not be specifically 

required by the state program, it is often helpful to provide the context for the State 30 program 

to appreciate the need for the specialist.   
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PREPARING THE APPLICATION 

 

The above section addresses a number of the more substantive commonalities and variances 

among the various State 30 Programs, but there are also a number of procedural differences.  

Each state is at liberty to make its own rules regarding filing fees, processing times, application 

periods, deadlines, use of specific forms, and whether to us all thirty slots or none at all.  

Arizona, Arkansas, California, Florida, Illinois, Indiana, Kentucky, Massachusetts, Nevada, New 

Mexico, New York, and Ohio all have specific timeframes during which they will accept 

applications.  Other states review waivers on a first come, first serve basis.   

 

With all of the differences among state programs, and considering that states frequently change 

their requirements from year to year, it is important to verify the state‟s requirements before 

moving forward.  While most states post their State 30 Program requirements on the internet, 

checking online should only be the first step.  It is usually worth a phone call to the program 

administrator to determine if slots are still available, if deadlines have been extended, if the 

employer has already done sufficient recruitment, or any other details that may be helpful but not 

apparent from the website.  

 

The core documents required by most State 30 programs include some permutation of the 

following: 

 DS-3035/Third Party Bar Code 

 Letter from the sponsoring health facility employer 

 Valid 3 Year contract 

 Proof that the facility is located in a HPSA/MUA or meets the requirements for a FLEX 

slot 

 Proof of recruitment efforts 

 IMG‟s Curriculum Vitae and credentials 

 IMG‟s immigration history 

 Other commonly required documents 

o Filing fees 

o Community support letters 

o Sliding fee scale 

o Prevailing Wage Determination  

o Site application and other state specific forms 

 

Completing the DS-3035 

 

The waiver application is filed directly with the state in which the J-1 physician will be 

employed.  The application is reviewed by the program administrator within the State 

Department of Public Health, and if favorable, a recommendation in support of the waiver is 

submitted to the Waiver Review Division of the United States Department of State (DOS).  The 

DOS makes its recommendation to the United States Citizenship and Immigration Services 

(USCIS), which will ultimately issue the waiver.  To facilitate transmission of the waiver 

recommendation to DOS, states require waiver applications to include the DOS case number.   
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A DOS case number can be obtained by completing the online DS-3035 application at 

http://travel.state.gov/visa/temp/info/info_1296.html.  Once submitted online, the DS-3035 and 

supplemental documents will need to be printed, signed, and posted to DOS with the filing fees 

and a G-28.  A “third party bar code” will also be generated, which will be submitted directly to 

the state with the other State 30 application materials.  This is used as a routing sheet between 

the State Department of Public Health and the DOS. 

 

Employer Support Letter 

 

While the points to be addressed in the employer support letter may vary, at a minimum, most 

states require the following: 

 Request the state department of public health to act as an interested government agency 

and recommend a waiver on behalf of the J-1 physician; 

 Description of health care facility and nature of services provided; 

 Location where physician will be employed, and confirmation that it is in a HPSA/MUA 

or qualifies for FLEX; 

 Proposed responsibilities of J-1 physician; 

 Summary of efforts to recruit a qualified U.S. physician; 

 J-1 physician‟s qualifications; and 

 Impact on the community if the waiver is denied; 

 

If the waiver application is on behalf of a specialist, the employer letter should also address the 

factors noted in the section above, Primary Care versus Specialists, Documenting Need for 

Specialists.   

 

Valid 3 Year Contract 

 

Every State 30 waiver application requires a contractual agreement between the employer and 

the J-1 physician.  The statute dictates that the contract must be for full time employment for at 

least three years; that the physician must agree to begin employment within 90 days of receiving 

the waiver; and must agree to serve patients residing in federally designated areas.  Many State 

30 programs also require certain terms and prohibit others.  The most common required are that 

“physician will work at least 40 hours per week excluding on call and travel time” and a 

liquidated damages clause, and the most common excluded terms are “non-compete” clauses and 

termination other than for cause.  Definitely check with the state regarding such requirements at 

the outset, and make sure that the employer is willing to provide a three year contract, and to 

include or exclude the necessary terms.   

 

 

 

 

 

 

 

 

http://travel.state.gov/visa/temp/info/info_1296.html
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The following is an outline of the basic terms that satisfy most State 30 programs: 

 

1. Physician will work at least 40 hours per week, excluding on call and travel time, in the 

field of [provide practice area], at [please exact practice site]. 

 

2. The term of employment will begin within 90 days of receiving the waiver as long as H-

1B status is approved, and continue for a minimum of three years. 

 

3. Salary will be a total of $-------/yr.   

 

4. Employer will be responsible for malpractice insurance, as well as medical and dental 

insurance. 

 

5. Physician is permitted ___ vacation days; ___ sick leave days, and ____ days for CME. 

 

6. The parties have entered into this agreement in good faith and acknowledge their 

respective ethical and legal obligations to fulfill this agreement until its expiration date.  

The parties further agree that neither will terminate this agreement in whole or part before 

its expiration, with the exception of good cause. 

 

7. Physician will practice on a full-time basis providing patient care in Health Professional 

Shortage Areas and Medically Underserved Areas (or to patients residing in these 

locations) and to focus medical services on the indigent community.  Physician agrees to 

see all patients regardless of their ability to pay.  

 

8. Physician agrees to the requirements set forth in Section 214(l) of the Immigration and 

Nationality Act. 

 

HPSA/MUA or FLEX Documentation 

 

If the practice site is located in a HPSA or MUA, it is sufficient to include the print out from 

http://datawarehouse.hrsa.gov/GeoAdvisor/ShortageDesignationAdvisor.aspx.  If it is for a FLEX slot, 

what constitutes sufficient documentation varies considerably state by state.  As detailed above, 

several states require evidence that a specific percentage of patients reside in qualifying 

underserved areas. This usually involves a detailed breakdown of total number of patients, 

patient zip codes, and corresponding HPSA/MUA designation (if any) to determine if the 

requisite percentage is met.  In practice, obtaining and organizing this information is a daunting 

task, and impossible to complete without the cooperation of the employer.  It is helpful to let the 

employer know at the outset that this will be required.  

 

Recruitment Efforts 

 

Each state has its own specific requirements regarding the evidence of recruitment efforts.  As 

noted above, some states are satisfied with a description of efforts in the employer‟s letter, and 

others require extensive documentation of print ads, web postings, letters to residency programs, 

and contracts with recruiters.  All documentation should include the date and place of the ads.  

http://datawarehouse.hrsa.gov/GeoAdvisor/ShortageDesignationAdvisor.aspx
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Depending on the state, if the employer has done no recruitment for a U.S. physician within the 

last six months, it may delay the process.  It is not simply a matter of placing ads, but for 

recruitment to be „in good faith‟, the efforts should be dated at least 30 days prior to signing the 

contract. 

 

IMG’s CV & Credentials 

 

The basic documents required by most states include: 

 Physician‟s CV 

 ECFMG certificate 

 Proof of USMLE Steps 1, 2, and 3 

 Medical Degree 

 Residency/fellowship certificates (if available)  

 Proof that IMG is qualified for state licensure 

 

IMG’s Immigration History 

 

Most states want to verify that the J-1 physician is maintaining a valid status, and some will not 

recommend a waiver if the physician has overstayed by more than 180 days.  Generally, states 

require the following: 

 Copy of front/back I-94 

 Copies of all DS-2019s 

 Copies of I-797 approval notices, if no longer in J status 

 Copy of biographic page of passport 

 

Various and Sundry:  Other Commonly Required Items 

 

In addition to the core documents detailed above, many states have additional requirements.  The 

most common of these are as follows: 

 Filing Fees 

Delaware, Idaho, Michigan, Mississippi, Ohio, Oregon, South Dakota, Texas all require a 

processing fee.  The amount of this fee ranges from $200 (Delaware & South Dakota) to 

$3571 (Ohio). 

 

 Site Application and State Specific Forms 

About half the states have a site application and/or specific affidavits and agreements that 

should be executed by the employer and/or J-1 physician.  These include Alabama, 

Arizona, California, Connecticut, Delaware, Florida, Georgia, Illinois, Indiana, Iowa, 

Louisiana, Kansas, Maryland, Michigan, Mississippi, Minnesota, Montana, Ohio, 

Oregon, Nebraska, Pennsylvania, New York, New Mexico, Tennessee, Virginia, and 

Washington.   

 

 Community Support Letters 

A number of states require letters of community support to demonstrate the petitioning 

facility‟s involvement with community health providers, to confirm that additional 
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physicians are in fact needed in the community, or a mixture of both.  Some states, 

Mississippi and Missouri, specifically require letters from local physicians, and Missouri 

requires the local physicians to be U.S. Citizens.  Illinois, Montana, and Georgia require 

letters from community leaders, local organizations, and local government officials.  

Florida requires letters to detail how the J-1 physician will support community safety net 

providers.  Texas, Louisiana, Virginia, Arizona, Kansas, Massachusetts, and Tennessee 

simply require letters of community support.   

 

Even if a state does not have a formal requirement for community support letters, it may 

be a good practice to include them, particularly for waivers submitted to more 

competitive programs.  New York, for example, has a fixed application period during 

which it may receive fifty applications, but for thirty slots.  Many different factors will be 

considered in the review process to determine which of the fifty will be recommended for 

a waiver, and certainly letters from Assemblymen, State Senators, and community leaders 

can favorably tip the balance.  Similarly for states that may be reluctant to recommend a 

specialist waiver or a FLEX slot waiver, strong support from the community can have a 

positive influence.   

 

Separate and apart from community support letters, several states require letters of 

recommendation on behalf of the J-1 physician.  These include California, Delaware, 

Georgia, Iowa, Kentucky, Louisiana, Maine, Maryland, Michigan, Minnesota, 

Mississippi, Missouri, Montana, South Dakota, and Wisconsin.  These letters do not need 

to be very detailed, nor do they need to extol the extraordinary abilities of the J-1 

physician.  Rather, most programs simply want confirmation from past supervisors that 

the physician is competent.   

 

 Sliding Fee Scale, Safety Net Provides, & Charitable Care 

While the Conrad State 30 Program only requires that physicians serve patients residing 

in underserved areas, some states have added a requirement that these physicians agree to 

serve the medically indigent population.  Many states require that employers post a 

sliding fee scale and/or charitable care policy, accept Medicaid, or they may give 

preference to safety net providers.  States that emphasize service to the medically 

indigent include Arizona, Delaware, Florida, Georgia, Indiana, Iowa, Kentucky, 

Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, 

Missouri, Montana, Nebraska, Nevada, Oregon, Rhode Island, South Carolina, 

Tennessee, Virginia, Washington, and Wisconsin. 

 

 Prevailing Wage Determination  

A handful of states want to ensure that the J-1 physician is not being brought into the 

community to undercut the wages of U.S. physicians.  These states, Pennsylvania and 

Georgia, require a formal prevailing wage determination to be included with the waiver 

application.  This requirement pre-dates the current iCert system, so query whether the 

ETA-9141 will need to be submitted or if a print out from the OFLC Online Wage 

Survey will suffice.  Certainly if an ETA-9141 is required, it will add to the preparation 

time, as prevailing wage determinations are currently taking in excess of sixty days. 
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Louisiana and Michigan both require documentation that the J-1 physician will be paid 

the prevailing wage, but seem to accept the print out from the online survey.  However, 

Louisiana believes that all positions are at minimum Level 2.  Oregon and Washington do 

not require a prevailing wage determination, but do require a signed and certified Labor 

Condition Application (LCA). 

 

 

THE REVIEW PROCESS & H-1B OBLIGATION 

 

The waiver application is filed with the State Department of Public Health in which the J-1 

physician will be employed.  As with everything else, processing times vary from state to state, 

with some taking a few weeks and others taking several months.  Determining the state‟s review 

time is an important consideration when choosing between different waiver options.  For 

example, Washington takes about 10 days, Montana and Oregon about 15 business days, Maine 

about 30 days, Indiana 8 – 12 weeks, Arizona 10 – 12 weeks, Virginia 1 – 3 months, and New 

York at least 3 months.   

 

Moreover, the state‟s review is just the first step in a three step process.  If the state issues a 

favorable recommendation, the application is forwarded to the Waiver Review Division of the 

United States Department of State (DOS).  The DOS generally defers to the state‟s 

recommendation, and forwards its concurrence to the Vermont Service Center (VSC), United 

States Citizenship and Immigration Services (USCIS).  The DOS takes about 30 – 60 days to 

submit its recommendation to VSC.  VSC may take up to an additional 60 days to issue the final 

waiver approval, on Form I-797 indicating approval of the I-612, waiver of the two year home 

residency requirement.  Therefore the total review time for a waiver can run anywhere from 

about two months to upwards of eight or nine months. 

 

A waiver only “waives” the two-year home residence requirement.  It does not, in and of itself, 

grant employment authorization or permission to remain in the United States.  In fact, it is 

generally understood that the three year service obligation can only be fulfilled in H-1B status.  

Only those J-1 physicians who receive a waiver based on their commitment to a medically 

underserved area may change status in the U.S. from J-1 to H-1B.
16

  All others must consular 

process a non-immigrant visa. 

 

To be eligible to change status, however, the J-1 physician must be maintaining a valid status in 

the U.S. The three agency review process can make this difficult, and many J-1 physicians may 

find themselves cutting it close.  Some J-1 physicians may be eligible to extend their J-1 status if 

they will be sitting for the Board exams.  This may give the physician at least some breathing 

room.  Another thing to remember is that the H-1B change of status petition can be filed with the 

DOS recommendation.  It is not necessary to have the final I-612 approval to submit the H-1B.  

This is an area of caution, because while the H-1B change of status may be approved, the 

physician is not eligible for the visa stamp without the I-612.  Physicians must be carefully 

advised of this, or they will find themselves stuck outside the U.S. 

 

                                                 
16

 8 CFR 248.2(a)(3) 
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CONCLUSION 

 

With more and more of immigration practice being nationalized, the Conrad State 30 Program is 

one of the few areas that require familiarity with local practices.  Knowing that a state will 

consider specialist waivers or use of FLEX slots is only a small piece of what is necessary to 

successfully prepare a waiver.  The individual quirks and nuances among these more than fifty 

programs can be quite confusing, and experience with one state program may not translate at all 

to another.  This article is not meant to substitute for an attorney‟s own review of the 

requirements of a program of interest, but rather to provide some insight into the wide range of 

divergent requirements, to perhaps help limit the search.     


