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An Overview of Detention 

and Removal Law



Know Your Rights

 U.S. Immigration Authorities’ actions are 

limited by the U.S. Constitution, the 

Immigration and Nationality Act and its 

regulations, federal and administrative 

case law, and by internal practice policies.



Department of Homeland Security 

(DHS)

 Immigration & Customs Enforcement (ICE)
 DHS’s “police force” charged with enforcing U.S. 

immigration laws

 The Detention and Removal Office (DRO) is 
authorized to arrest, detain and remove all non-
citizens who are out-of-status or otherwise removable 
from the U.S.

 The Office of Investigations is charged with 
investigating immigration law violations and other 
crimes, including SEVIS violations, unlawful 
employment, identity and benefits fraud.



Department of Homeland Security 
(cont.)

 Citizenship & Immigration Services (CIS)

Adjudicates applications for immigration 

benefits and naturalization

No law enforcement role



Department of Homeland Security 
(cont.)

 Customs & Border Protection (CBP)

Polices U.S. borders and ports-of-entry (POE)

 Inspects people and goods entering the U.S.

Also involved in the arrest of non-citizens

 Includes U.S. Border Patrol, which conducts 

transportation checks at airports, train and 

bus stations



What happens when an individual 

violates his/her immigration status?

 A federal law has been violated.

 The individual is subject to arrest and detention until s/he 
is removed from the U.S.  A bond may be set.

 Upon arrest, the individual may be searched, restrained 
and transported to a detention facility or jail.

 The individual will be charged with removal, and have 
the right to appear before an Immigration Court to 
respond to any charges and request any available relief.



Noncitizens have constitutional 

rights.  If you give up your 

constitutional rights, you cannot 

later claim they were violated.



Our Constitutional Rights

The 5th Amendment to the U.S. 

Constitution protects us from self-

incrimination.

The 4th Amendment to the U.S. 

Constitution protects us against 

unreasonable searches and seizures.



RH-010

The Knock on the Door:

Do I Have Rights?

Yes, you have rights when you are in 
your home under the 4th Amendment of 
the U.S. Constitution regardless of your 
immigration status.



What Rights Do I Have?

 The right to remain silent

 The right to request a lawyer

 The right to see a warrant before you open 
the door.

The immigration regulations require that DHS 
officers have either a search warrant or the 
consent of the occupant(s) to enter and 
search a dwelling.  8 CFR Sect. 287.8(f)(2).



What is a Warrant?

 A warrant is obtained when law enforcement 

can establish probable cause for the search. 

 The legal standard for probable cause is a 

suspicion based on enough evidence that would 

lead a reasonable person to believe something 

is true.

 Probable cause means “a fair probability that 

contraband or evidence of a crime will be found 

in a particular place.” Illinois v. Gates, 462 U.S. 213, 

238 (1983)



What You Should Know

About Warrants

 The search warrant must specify the 

location(s) to be searched.  Ask to see it.

 A search warrant does not mean you have 

to answer questions.

 An agent must have a warrant or probable 

cause to arrest you.



What You Should Know

 If you open the door, it may be construed as 

consent to a search.  Any occupant of the home 

may give consent, including a roommate or 

guest, but not the landlord.

 If a law enforcement officer engages in a search 

without a warrant or without your consent, do not 

interfere or you may be arrested.  However, 

state that you did not give consent to a search.
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The Stop on the Street:

Do I Have Rights?



What Rights Do I Have?

 You have rights if stopped on the streets by immigration 
authorities.

 A stop may not be based solely on race, ethnicity or 
inability to speak English fluently.
 However, ethnic dress or grooming may provide reasonable 

suspicion.

 You may ask the agent or officer to identify himself.

 You have the right to remain silent. Note:  Some states 
have a “stop and identify” law, which requires you to 
state your name if stopped by local police.  If you fail to 
do so, this may lead to your arrest.  Know your state’s 
law!  542 U.S. 177 (2004)



What Rights Do I Have? (cont.)

 An agent must have reasonable suspicion that 

you are violating U.S. immigration law in order to 

stop you. In this same way, a police officer must 

have reasonable suspicion that you are involved 

in a crime to stop you.

 However, a “suspiciousless” stop may not alone 

be sufficient to render illegal the evidence 

obtained during the stop.



What Rights Do I Have? (cont.)

 Whether a constitutional violation of your rights 

occurs may depend upon not just the validity of 

the stop (e.g. the reason behind it), but also the 

severity of the offending conduct.  INS v. Lopez 

Mendoza, 468 U.S. 1032 (1984); Almeida-Amaral v. 

Gonzales,  461 F.3d 231 (2d. Cir. 2006); Matter of Rojas,

15 I.&N. Dec. 722 (BIA 1976).



What Rights Do I Have? (cont.)

 The agent must have probable cause or a 
warrant to search you (unless s/he has reason to 
believe you are armed and dangerous).

 Without a warrant, an immigration officer may 
not arrest you without probable cause that you 
are a non-citizen and in the U.S. illegally.

 If detained or arrested, you have the right to 
remain silent. 



What You Should Know

 You may be arrested if, in view of a DHS 

officer, you enter or attempt to enter the 

U.S. in violation of law. 



What You Should Know (cont.)

 The Border Patrol or other DHS officer has a 
right to enter and search private land, or a 
vessel, bus, train, vehicle, etc. within 25 miles of 
the border (this is called the functional 
equivalent of the border).
 Regulations, however, allow the Chief Patrol Agent to 

fix this distance up to 100 miles of the border.

 To enter a dwelling, however, DHS still must 
have a warrant or consent of the owner.8 U.S.C. 
Sect. 1357(a)(3) and (e).
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The Traffic Stop:

Do I Have Rights?



You have rights…

 …but, if police or immigration agents signal for 

you to pull over, you should do so.

 You then have the right to remain silent after 

giving your name and providing a license and 

vehicle registration if you have them.

 You may be asked to exit the car.



What Rights Do I Have?

 A stop may not be based solely on race or 

ethnicity.  Gonzalez-Rivera v. INS, 22 F.3d 1441 (9th

Cir. 1994).

 The U.S. Supreme Court has held that Border 

Patrol must have a reasonable suspicion that 

you are violating U.S. immigration law in order to 

stop you.  U.S. v. Brignoni-Ponce, 422 U.S. 873 (1975).

 Reasonable suspicion is a particularized and objective 

basis for suspecting wrongdoing. U.S. v. Montoya de 

Hernandez, 473 U.S. 531, 541 (1985)



What Rights Do I Have? (cont.)

 Immigration officers must have:

probable cause or a warrant to search 

your car.

Note:  You may refuse a warrantless 

request to search your car.

probable cause to arrest you.
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At the Border:

Do I Have Rights?

There are very few rights at 

the border since you are 

seeking admission to the U.S.



What Rights Do I Have?

 No reasonable suspicion, probable cause or 

warrant is required to stop and search people or 

vehicles at Ports-of-Entry or Border Patrol 

checkpoints

 Exceptions:  “irrational basis” or “non-routine” 

searches such as a strip search. The latter requires 

reasonable suspicion, though what constitutes a 

routine search is determined on a case-by-case 

basis.



What Rights Do I Have? (cont.)

 Agents are authorized to question and search

individuals to determine whether they have a 

legitimate right to enter or remain in the U.S.  

This is called the “inspection process”. U.S. v. 

Ramsey, 431 U.S. 606, 609 (1977).

 The courts have held that it is lawful to search 

the content of a laptop at the border even 

without a warrant.



What Rights Do I Have? (cont.)

Even with a valid visa, one may be deemed 
inadmissible at a port-of-entry.  Some 
reasons why you may be deemed 
inadmissible include criminal convictions, 
past deportation, false statements or 
fraudulent documents, or immigrant intent 
when arriving on a non-immigrant visa.

There is generally no right to an attorney at 
the border.

 Agents must have probable cause to arrest you.
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What Responsibilities 

Do I Have?



My Responsibilities

 If you choose to speak, do not lie.

 Do not use or provide false documents.

 Carry evidence that you are authorized to stay in 

the U.S, even when traveling domestically.

 Carry the name and telephone number of an 

attorney, your Consulate or Embassy or your 

foreign student advisor.
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I Have Been Arrested!  

What Now?

You have the right to remain 

silent and other rights.



What You Should Know

 Who arrested you (local or state police, 

FBI, ICE, CBP)?

 Where are you being held?

 What charges are being brought against 

you?



What Rights Do I Have?

 If arrested by local police, you must be charged 
with a crime within 48 hours or released.  
However, if immigration authorities place a 
“detainer” on you, you may be held for another 
48 hours.

 You may contact an attorney or family member.

 You should contact your Consulate.  Your 
Consulate may help you contact your family and 
a lawyer.



What You Should Know

 After you are in the custody of DHS, you may be 

detained at a federally owned and operated 

facility, or at a “contract facility” such as a county 

jail.  You may even be transferred from one 

facility to another, and even to another state.

 Your personal belongings, including money, will 

be taken.  Be sure to get a receipt.  Keep any 

legal documents you have.



What You Should Know (cont.)

 Your ability to make phone calls and have 

visitors will vary according to the rules of the 

facility.

 You might not be able to make calls for the first days.  

However, the call to your Consulate should be 

available immediately.

 Do not sign any papers if you do not understand 

them.

 You should receive a “detainee manual” 

explaining the rules of the facility.



What Rights Do I Have?

 Request a bond.  If a bond is set and someone 

can pay it on your behalf, you will be released 

pending removal proceedings.

 If you were not given a bond and are eligible for 

one, or you were given a bond and cannot afford 

to pay it, you may ask an immigration judge to 

“redetermine” your custody status. 



About Bonds

 A bond is an amount of money paid to 
guarantee that you will attend all future 
immigration hearings and leave the U.S. if 
ordered to do so.

 Upon payment of the bond, you will be released 
from custody. 

 Individuals with criminal convictions, those 
suspected of terrorist ties and those previously 
ordered removed from the U.S. are generally 
subject to mandatory custody and ineligible for a 
bond.

 “Arriving aliens” are ineligible for a bond, but 
may be paroled from custody by DHS.



About Bonds (cont.)

 Bond amounts are set by the arresting agency 

based on “flight risk”, danger to the community 

and national security.

 A minimum bond is $1500. 

 “Flight risk” is assessed based on:

 Individual’s ties to community and family legally in the 

U.S.

 Manner of individual’s entry to U.S.

 Conditions of apprehension

 Violations of law

 Potential for relief for removal



About Bonds (cont.)

 An immigration court can redetermine the 
custody status or amount of the bond (except 
those of “arriving aliens”).  The court will also 
look at flight risk and danger to the community.
 Note:  You have only one chance to have your 

custody status redetermined unless you show 
changed circumstances.

 Bonds may be posted at any DHS office by a 
U.S. Citizen or Lawful Permanent Resident.  
(They cannot be paid at federal detention 
facilities.)



What You Should Know

 You will receive a “Notice to Appear” (NTA) 
within 72 hours of the arrest.
 This document starts removal proceedings once it is 

filed with immigration court.  

 The NTA contains allegations of fact and legal 
grounds for removal.  It will also contain your “A” 
number.  Tell your family this number as it may help 
locate you.

 In immigration court, you will be required to respond 
to the charges against you contained in the NTA.  
You may also request relief from removal if eligible.  
You may also contest the grounds for removal.



What You Should Know (cont.)

 You have a right to a lawyer, but not at U.S. 

government expense. 

 There are no “public defenders” in immigration court.  

 A lawyer must file a Notice of Representation to speak 

on your behalf in court or before DHS.

 Attorneys usually have liberal access to their 

detained clients and can see them at almost any 

time.  (Other visitors are subject to the visitation hours and 

rules of the facility where you are detained.) 

 Only persons legally present in the U.S. should 

visit you in detention!



Immigration Courts 

1-800-898-7180

 Once an NTA is filed with the court, you may find 

out about the case. You will need the person’s 

“A” number to determine where they are in the 

removal process.

 Visit www.usdoj/eoir.gov for a listing of all courts 

nationwide and lists of free legal services in your 

area.

http://www.usdoj/eoir.gov
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Communication w/ 

Detained Students



How Do I Locate

Detained Individuals?

 Information you will need

Full name (including aliases)

Date of birth

“A” number (Alien Registration Number) 

You can find this on most immigration 

papers such as work permits and green 

cards.  It looks like this: A99 999 999.



Whom Do I Call? 

 There is no single place to call.  Start with:

 Your local ICE office

If you can’t find a local office, call the main 

Washington D.C. number for information (office 

listings at www.ice.gov/about/dro/contact.htm)

 ICE Detention facilities or local and county jails

An incomplete list is available at 

www.ice.gov/pi/dro/facilities.htm)

 Your student’s home country Consulate or 

Embassy

www.embassy.org/embassies/)

http://www.ice.gov/about/dro/contact.htm
http://www.ice.gov/pi/dro/facilities.htm
http://www.embassy.org/embassies/


Facility Policies

 Each detention facility or jail has its own 

policies regarding mail or phone 

communication and visitation.

 Find out what the policies of the particular 

facility are before trying to visit or send mail.



Facility Mail Policies

 Always include the detainee’s A number on 

anything mailed to them.  If it is not included, 

the mail will be returned to you.

 Check with the facility before sending 

packages.  Some facilities require prior 

approval for any packages.



Facility Phone Policies

 Some facilities only allow participation in calls to and 

from a list of approved numbers.  If this rule is in 

place, detainees may only be able to change their  

approved list on a monthly basis.

 International, toll free and 1-800 and three-way calls 

are unavailable or prohibited at some facilities.

 Calls may be restricted to collect or debit only.



Facility Visitation Policies

 Visits are restricted to visiting hours, and 

usually must be scheduled in advance.

 Visits are usually limited in duration, 

number per day, and total number per 

month.
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Relief from Removal



Some Grounds for

Relief from Removal

 Adjustment of Status (through U.S. Citizen 

spouse, U.S. son or daughter over age of 21)

 Asylum or other protection from persecution and 

torture

 Voluntary departure

 Motion to terminate removal proceedings if your 

school supports your reinstatement application.
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What If I Just Want to 

Go Home?



How to Return to Home Country

 You must have documents proving your 

nationality for removal.

 If you have a valid passport, removal will 

be easiest.

 If you do not have a valid passport, ICE will 

need to obtain a travel document from your 

country’s Consulate.



How to Return to Home Country

 Request a removal order from the Immigration 

Court.

 Request voluntary departure

Voluntary Departure on one’s own

Voluntary Departure Under Safeguards



How to Return to Home Country:  

Removal Order

 Removal at U.S. government expense will make 

you inadmissible to the U.S. for five or ten years.

 Note:  If you present yourself at a Port of Entry 

while you are still inadmissible, and without the 

appropriate waiver(s), you may be arrested and 

charged criminally.



What If I Cannot be Removed?

 If you are from a country to which removal 
cannot take place (e.g. Cuba), you may remain 
in detention, but can request release.

 If you are not removed within 90 days of a final 
removal, you can request release from detention 
under an order of supervision.  But, you must:
 have cooperated with the removal process. 

 prove that you are not a flight risk or danger to the 
community.

Release is not automatic!



How to Return to Home Country:  

Voluntary Departure

 Need valid passport and open-ended, full-fare 

(“Y” fare) ticket

 Departure will be “under safeguards”

 Way to avoid ten-year ground of inadmissibility 

for prior removal order (though you may have 

triggered other grounds of inadmissibility!)



What You Should Know about 

Voluntary Departure

 If you post bond, are released and are granted 
voluntary departure by an immigration judge, 
there are no restrictions on how you leave the 
U.S.

 You may depart on your own (without ICE agent 
escorting you).

 However, you must depart by the deadline 
imposed by the court or you will forfeit your 
bond, and a removal order will go into effect 
automatically.



What To Do After

Voluntary Departure

 To certify that you departed the U.S.:

 If you depart before your court date, mail 

Form G-146 to federal detention center where 

you were detained.

 If you were granted voluntary departure by an 

immigration judge, obtain a G-146 before you 

leave the U.S., go to U.S. Embassy, provide 

the G-146 and report your return home. 
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Thank you for 

coming!
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Can I Return to the 

U.S. after being 

Removed?

It depends upon the reasons why you 
were placed in removal, whether you 
violated immigration laws and whether 
you were ordered removed from the 
U.S.



Eligibility to Return to the U.S.

 You must have a U.S. visa to return to the 

U.S. (Exceptions:  Visa Waiver Program 

countries and Canadian citizens).

 You must be admissible to the U.S.  If you 

are not, you will need a waiver of 

inadmissibility.
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Who is Inadmissible 

to the U.S.?



Inadmissibility to the U.S.

 Commons Grounds of Inadmissibility:

 Criminal conviction(s) anywhere in the world

 Illegal stay in the U.S. for more than six months 

(“unlawful presence”) will bar you for three or ten 

years.

 Past deportation / removal

 Fraud or misrepresentation to a U.S. immigration 

official 

 Use of false immigration papers



Inadmissibility to the U.S. (cont.)

 More Common Grounds of Inadmissibility:
 Reason to believe you are a drug addict or drug 

trafficker

 Security risk or involvement in terrorism

 Likely to become a public charge

 Contagious disease of public health significance

Some of these grounds of inadmissibility expire 
after a period of time.  Others are of indefinite 
duration.
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What about Waivers 

of Inadmissibility?

If you require a waiver of inadmissibility, 
it is highly recommended that you 
consult an attorney.  Waivers can be 
difficult to prepare.



Types of Waivers

 Waiver for nonimmigrant convicted of 

crimes

Criteria used to decide to grant waiver or not

Risk of harm to society?

Genuinely rehabilitated?

Reason for wanting to come to U.S.



Types of Waivers (cont.)

 Waiver for immigrant (person seeking permanent 

residence) who is inadmissible – 212(h)

 Criteria used to decide to grant waiver or not

 Inadmissible act - more than 15 years old?

 Genuinely rehabilitated?

 U.S. Citizen or Lawful Permanent Resident spouse, 

parent, son or daughter would suffer extreme hardship 

if you weren’t allowed to return?

 Note:  A separate waiver is needed if you have a past 

removal order.



Key Points about Waivers

 Drug crimes cannot be waived

(Exception: single possession of 30 grams or less of 
marijuana)

 Former permanent resident convicted of aggravated 
felony is ineligible for any waiver

 Persons admitted as J visa holders and who are 
subject to the two-year foreign residency 
requirement need a special waiver to waive this 
requirement.



Key Points about Waivers

 If you are ordered removed as:

“Arriving Alien” – must wait 5 years to return 

to U.S.

“Deportable Alien” – must wait 10 years to 

return to U.S.

“Aggravated Felon” – will always need a 

waiver


