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Hotchkiss Case
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Let’s Go to Mount Pan… 

!  Summer program in Tianjin, China.
•  Immerses U.S. students in Chinese language and culture.
•  Visits to cultural landmarks on the weekends.

!  Prior to trip, school gave students a packet that outlined 
the trip’s activities and a liability waiver forms.
•  Pre-travel packing list mentioned bug spray.
•  Packet mentioned that the students would visit “Mount Pan”.

! Mt. Pan is a non-urban, forested area; involves light 
hiking.
•  Students had a blast.
•  Some students returned with mosquito bites, nothing serious.
•  Program continued in Beijing.
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Mt. Pan
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Let’s Go to Mount Pan… 

!  Ten days later a student came down with a headache, 
fever, and wooziness.
•  Admitted to Beijing hospital; lost consciousness.
•  Parents flew in from U.S.; airlifted student to New York. 

!  Student became permanently disabled. 
•  Insect bite transmitted a disease.
•  Never regained ability to speak; diminished cognitive function. 

!  Parents sued school, alleging (1) failure to adequately 
warn of the risks of insect-borne disease on the China 
trip, and (2) failure to provide proper protection or 
prophylaxis.

!  Jury awarded $41,000,000 to the parents.
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Defining Risk Management 
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Risk Management 

! Risk disclosure is one step in the risk management 
process. 

! Definition: (Wikipedia) “Risk management is the 
identification, assessment, and prioritization of risks 
followed by coordinated and economical application of 
resources to minimize, monitor, and control the 
probability and/or impact of unfortunate events or to 
maximize the realization of opportunities.”

!  Another Definition: Risk management means 
multiplication of the probability of an adverse event times 
the magnitude of the event. 
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!  Identify and assess risks

!  Manage risks

•  Eliminate 
•  Reduce (likelihood or impact) through control measures
•  Transfer/ insure
•  Disclose and accept

Risk Management- A Process 





Risk Disclosure Motivations and Methods
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!  NAFSA Responsible Sudy Abroad: Good Practices for Health 
and Safety
•  Sponsors should: conduct periodic assessments of H&S 

conditions, provide H&S information for prospective participants, 
provide orientations, conduct inquiries regarding potential risks, 
provide information about changes, etc.

!  Forum on Education Abroad Standards of Good Practice
•  Standard 8: Health Safety, Security, and Risk Management: The 

organization prioritizes the health, safety, and security of its 
students through policies, procedures, advising, orientation, and 
training.

Education Abroad Standards and 
Practices 



Risk Disclosure Motivations 
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•  It’s the right thing to do!
•  If we don’t, then who? !
•  An ounce of prevention…!
•  Institutional reputation!
•  Match expectations to reality !
•  Mitigate foreign / cultural surprises!
•  Students will be students!
•  Facilitates proactive assessment and response!
•  Legal duty of care!
•  Manage legal liability!



Possible Ways to Disclose Risk 

!  Program application materials
!  Website disclosures
!  Admission/screening process
!  Pre-departure orientations
!  Meeting with past participants
!  Leader orientations
!  Liability waivers
!  Student code of conduct and discipline policy
!  Substance abuse policy
!  Travel policy
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Disclosures in  
Program Materials and Orientation  
Potential legal considerations:
!  Travel warnings, alerts, cautions, dangers, hazards, risks…
!  Responsibility for safety and security
!  Foreign law and local expectations
!  Personal behavior standards
!  Responsibility for costs 
!  Support services abroad
!  How to handle emergencies
!  University’s inability to provide legal assistance abroad
!  Assumption of risk
!  Release
!  Indemnification
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Mandatory Orientation as One  
Risk Disclosure Method 
!  Specific focus on health, safety, security risks

•  Location-specific dangers
•  Natural disasters, and what to do
•  Behaviors to avoid
•  Unique local laws

•  Alcohol and illegal drugs
•  Locking windows and doors
•  Avoid divulging personal information to strangers
•  Buddy system
•  Neighborhood restrictions 
•  Require immediate reports of emergency, sickness, crime
•  Policies on nondiscrimination, harassment, assault and who to contact.

!  Hypothetical scenarios / role playing
!  Participation by study-abroad staff and embassy officials
!  Reinforce orientation topics upon arrival abroad.
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Liability Waiver as Another 
Risk Disclosure Method 
The consummate “fig leaf”
!  Should we separate the “liability waiver” from the “program participation 

agreement”? 
!  A waiver must be consistent with state law, university accreditation 

policies, anti-discrimination law, etc.
!  Concern for student is paramount.

The war of the waivers: 
!  Program-specific?  

•  Foreign study -- lecture -- sporting competition -- experiential learning
•  Affiliated / non-affiliated programs

!  High risk / low risk?
!  Students, faculty, and staff?
!  Guests?
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Waiver Language Matters 

Targeted edits to your waiver language may increase the Wise to combine into a single sentence or paragraph? 
probability that it will be enforceable. •  How broadly can it be worded?


•  Is this consistent with federal and state anti-discrimination law?
"  “I will not participate in the Activity if my medical practitioner advises that 

participation presents a direct or indirect threat  to my health or safety or the 
health or safety of others.”

"  “I have reported to University any health concerns that may require treatment or 
care during my participation in the Activity, and I understand that University is 
not obligated to provide or arrange for any accommodation.”  


•  Targeted edits to your waiver language may increase the 

probability that it will be enforceable. 
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Scenarios
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Scenario 1 

A faculty member from your university is planning to lead a 
group of MIU students on an archaeological excavation in a 
cave system in Belize. The trip is a year away. 

Questions:
!  How will you assess and disclose risks of this program via 

your: program materials, orientation(s), and legal 
documents?

!  How do you know that programs like this are happening at 
your school?

!  Does your college/university have a process to review these 
types of programs?
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Scenario 2 

The parent of a student calls your study abroad office 
during her daughter’s semester away in Mongolia. The 
partner university she is studying with has informed the 
group that they will be taking a trip that involves several 
days of camel trekking and this parent is seeking more 
information about program and has specific safety 
concerns.
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Questions:

!  How might this activity be risk assessed and disclosed to 

participants?
!  What does the study abroad office know about the risks of 

this activity?
!  How much control or knowledge does the study abroad 

program have over the camel trekking program?
!  What kind of agreements might the college/university have 

with the third party provider?


Scenario 2 Questions 



A student from your school is planning to travel 
independently with a faculty-led group from another 
university. The group is going to Cameroon for a 3-week 
trip to implement a biodeisel project in a remote area. 
Your own risk management committee has approved 
this trip. 2 days prior to the group’s departure for 
Cameroon, the U.S. Department of State issues a Travel 
Warning for Cameroon based on the rising threat of 
terrorist activity in the country. 

Scenario 3 



Questions:

!  What actions do you take? 
!  What policies and practices guide those actions?
!  What resources might you consult as you make a go/no-go 

decision for  your student?
!  What questions do you have for the partner university?

Scenario 3 Questions 



Mt. Pan recap… 

! Jury found…
•  (1) School was negligent in failing to warn student of the 

risk of insect-borne illnesses.
•  (2) School was negligent in failing to ensure student used 

protective measures to prevent insect-borne infection.
•  (3) Student was infected by an insect-borne disease while 

visiting Mount Pan.
•  (4) School’s negligent acts or omissions were the cause of 

Munn's injuries.
•  (5) School’s negligent acts or omissions were a substantial 

factor that brought about student’s injuries. 
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!  Anne Ogilvie: atogilvie@wpi.edu

!  Alana Jones: alana.jones@ucdenver.edu

!  Bill Ferreira: william.ferreira@hoganlovells.com
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