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What Will I Learn from This 
Session?
 Some general considerations in advising 

those seeking a new or renewed visa abroad.

 Classes of individuals who may be at risk for 
processing delay or visa denial.

 What to do when problems arise.

 Special processing rules for third country 
nationals who wish to get a nonimmigrant 
visa in Mexico or Canada.

 A walk through a typical (F) visa application.



Rules of the Road

 In order to properly advise foreign nationals 
(FN’s) proceeding abroad for nonimmigrant 
visa (NIV) issuance, it is helpful to have some 
basic working kn0wledge of the concepts 
involved.



What is a Nonimmigrant Visa 
(NIV)?
 A visa is a “permit” which allows the FN to board a 

conveyance and present him or herself for inspection at a 
POE. It does not guarantee admission to the US.

 It is a colored, digital, machine readable, decal affixed to 
the FN’s passport.

 It is valid for one, several, or multiple (“M”) entries.

 It is valid for a particular period of time (does NOT govern 
period of admission to US).

 Validities generally depend on reciprocity.

 It may contain notations, eg, “Visiting sister for two 
weeks,” “name not found in CLASS”, “212(d)(3) waiver 
granted”, “prospective student”.

 Regulations governing NIV’s: 22 CFR 41.



What is a Visa?

 In order to get an NIV, a FN must 
demonstrate several things:

 General nonimmigrant intent, that is the general 
intent to comply by the conditions of the 
nonimmigrant class which he/she  is seeking.

 Specific qualifications for the class sought, which 
often includes the presentation of certain 
documents.

 Admissibility to the US.



Getting the NIV

 General nonimmigrant intent: relates to FN’s 
plans and goals in the US, ties to home 
country, prior compliance with immigration 
laws while in the US, ties/prior lengthy stays 
in the US, acculturation if came to the US as a 
teen/child.

 Specific evidence to qualify for NIV category: 
includes both specific documents needed to 
qualify, as well as plans/goals in US.



Getting the NIV

 If applicant lacking documents or either 
general or specific intent as mentioned, can 
be denied visa under two grounds:

 221(g)—generally,  documents are lacking, or just 
not enough information in general to make a 
decision.

 214(b)—applicant failed to prove eligibility for 
category sought, either general nonimmigrant 
intent or eligibility for the specific category.



What is “Admissibility”?

 Congress, over the last two hundred years, 
has continually added to the list of FN’s who 
are “inadmissible” to the US.

 If a person is “inadmissible” he or she has 
qualities or characteristics, or has engaged in 
conduct, which our government considers 
undesirable.

 So, if a FN is found “admissible” he or she has 
none of these characteristics, or has had 
them waived.



What Is Admissibility?

 Common grounds of inadmissibility are:
 Criminal conviction or activity. INA 212(a)(2)

 Terrorist activity. INA 212(a)(3)

 3/10 year bars (prior “unlawful presence.”) INA 
212(a)(9)

 Intending immigrant.  INA 212(a) (5), (7) 

 Prior misrepresentation. INA 212(a) (6)(C)

 Prior removal or deportation. INA 212(a)(9)

 Certain medical conditions, eg, TB. INA 212(a)(1)

 Most grounds are listed, generally, at Sec. 212(a) of 
INA.



What is Admissibility?

 How is inadmissibility overcome?

 FN ceases to have the undesirable quality: e.g. 
drug abuse, tuberculosis.

 Passage of time, e.g. 3/10 year bars.

 Nonimmigrant waiver of inadmissibility for any 
ground except security risks under INA Sec. 
212(d)(3). Known as “212(d)(3) waiver”. 
Recommended by DOS, granted by USCIS. 



Who Determines Admissibility?

 The consul, at time of visa issuance.

 First bite at the apple: “Outer ring” of defense to 
inadmissible persons. Consuls have very broad 
discretion to grant or deny visas. Decisions are 
generally unreviewable in US courts.

 CBP, at time of inspection and admission to 
US.

 Second bite at the apple: “Inner ring” of defense. 
CBP’s determination is “de novo”, which means 
the consular decision is examined completely 
afresh.



At Risk for Delay or Denial? Maybe.

 Look for these issues in NIV processing: 
 Prior immigration violations/unlawful entry to US
 222(g)—overstay/visa cancellation/no third country NIV’s
 3/10 year bars—prior unlawful presence
 Prior visa denial or visa cancellation
 214(b)—explicit or imputed
 COS in US
 Pending COS/EOS
 On OPT
 Fraud profile
 Odd travel patterns
 Short travel time: don’t have time for visa processing
 SEVIS termination,  even  if “innocent”
 Prior criminal history of any kind
 Persons likely to be subject to security checks: common name, 

TAL issues, persons from certain areas of the world, with certain 
travel patterns.



Ways to report FMJ Visa 
Issues
 Can contact the Department of State to 

report/check on visa issues by contacting: 

 Public Inquiries Line (202)-663-1225; or 

 Student/Exchange Visitor Visa Center. Can email 
at fmjvisas@state.gov

mailto:fmjvisas@state.gov


Student/Exchange Visitor Visa 
Center

 Please include the following information when 
submitting a request by email.
 Date of Inquiry:

Nature of Inquiry (e.g. Delays, Communication Problems, Post Procedure Response to Inquiry, Advisory Opinion):

Post Information
Consular Office Involved: 
Have you contacted the consulate directly? 
When: 
How (e.g. Phone, Mail, Fax, E-Mail):
Name of person you contacted (if known):
Attach correspondence, if any: 

Foreign National's Information
Full Name(s) (as it appears on passport):
Nationality:
Place of Birth:
Date of Birth:
Current Visa Status in U.S., if any:
Type of Visa (e.g. F, M, or J Nonimmigrant Category):
NIV Appointment Number: 

DSO/RO Contact Information
Name: 
Institution: 
Phone: 
E-mail: 



Choosing the Country for NIV

 Normally, the country of nationality or 
habitual residence (“home” country) is best 
because consuls there have intimate 
knowledge of country conditions, 
documents, and so on.

 TCN’s can qualify to process in a third country 
(not the US nor their “home country”), in 
several instances.



Choosing the Country

 If a FN has a legitimate purpose for being in a 
third country (study, employment reasons, 
medical treatment, etc), the consul there 
MAY accept the case on a discretionary basis.

 Example: J 1 citizen of France attending 
conference in Japan; F 1 citizen of Bahamas 
studying in Spain; H1B citizen of Cameroon 
doing research in China.



Choosing the Country

 In all these cases, consul will take into 
account:
 Is there a “residence abroad” requirement (J, F)?

 Could there be 214(b) or fraud issues (applicant 
from developing country or high fraud post)?

 Will it impose hardship on the applicant to return 
to home country (is it near post where applying; 
does applicant have plans to go there soon?)

 Does the applicant’s reason for applying there 
make sense?

 Is this a renewal or first time visa in this category?



Mexico and Canada

 Mexico and Canada have very long standing 
policies of routinely accepting TCN NIV 
applicants.

 Posts in each country have differing policies, so 
be sure to advise the applicant to visit the post’s 
webpage at www.usembassy.state.gov before 
making any travel plans.

 Mexico and Canada are foreign countries, and 
the TCN may need a visa to cross the border.

 Attorneys are not permitted to represent 
applicants inside the consulate at any Mexican or 
Canadian post.



Canada Policies

 All Canadian posts will accept TCN applicants: 
Halifax, Montréal, Québec, Toronto, Ottawa, 
Winnipeg, Calgary, and Vancouver.

 Appointments: www.NVARS.com

 900 443 3131 if in US.

 Students/EV’s are given priority when making 
appointments.

http://www.nvars.com/


Getting into Canada

 Whereas 35 nationalities do not need a visa to 
enter the US, in Canada the number is 53. 
See: 
http://www.cic.gc.ca/english/visit/visas.asp

 List of visa offices outside Canada: 
http://www.cic.gc.ca/EnGLIsh/information/offices/missions.asp

http://www.cic.gc.ca/EnGLIsh/information/offices/missions.asp


Canada Policies

 Canada will NOT accept:
 Out of status, overstays, entry without inspection 

or by fraud

 B1/B2 applicants  

 B1/B2 or VWP initial entrants to US applying in 
different category

 Will accept “list of 26” and “T 5” applicants
 NSEERS registrants must be in compliance

 Montréal, Vancouver piloting DS 160 (see 
below).



Mexico Policies

 All posts in Mexico, that is, Tijuana, Nogales, 
Guadalajara, Monterrey, Hermosillo, Cd. 
Juárez, Nuevo Laredo, Mexico City, Mérida, 
and Matamoros, accept TCN’s as of last fall.

 Appointments: http://www.usvisa-
mexico.com or call 900 476 1212 from the US.

 Special blocks of time are set aside for 
students/EV’s, especially at busy times of 
year, eg, holidays.

http://www.usvisa-mexico.com/
http://www.usvisa-mexico.com/
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Mexico Policies

 Mexican posts WILL NOT accept:
 Out of status, overstay, entry without inspection or by fraud. 
 TCN applicants applying for visa in new category.
 TCN applicants for B1/B2 visas.
 T 5 applicants (citizens of Syria, Cuba, N. Korea, Sudan, Iran)
 Extraordinary situation? Call or email post first.

 Mexican posts WILL accept:
 TCN applicants in any other category where the original visa was 

obtained in Mexico or in the “home” country, and the applicant is 
applying for renewal in the original category. 

 BEWARE of renewals where original visa obtained in third 
country: no go in Mexico. Example: French citizen got first J 
visa in Japan, not resident of Japan.



Getting Into Mexico

 Most persons MUST have a Mexican visa. 
Three day permits no longer exist.

 Citizens of 46 countries do NOT need a visa 
to enter Mexico.

 Apply way in advance.

 Long delays.

 In person interview required: may have to 
travel  to Mexican consulate.

 More information: visas@sre.gob.mx.



Mexico—Special Issues

 Drug or alcohol abuse: If an applicant has arrests, 
convictions or admits drug/alcohol abuse, must 
be referred to “panel physician” for evaluation 
for addiction/abuse. Only panel physicians in 
Mexico are in Cd. Juarez. Getting an 
appointment may be problematic.

 Interpreters (may be friend or relative but not 
atty) are encouraged for those who speak 
neither English nor Spanish. Beware, however, if 
visa category requires English ability.



Mexico—Special Issues

 All Mexican posts will soon be piloting the new 
all electronic Form DS 160. This combines the old 
DS 156, 157, 158, and allows for “e signature.”

 This is completed online at 
https://ceac.state.gov/genniv/

 Allows post to begin processing before interview, 
eg, check for PIMS information, etc.

 A separate appt is needed for biometrics at an 
ASC, except Tijuana, Nogales, Nuevo Laredo, 
and Cd. Juárez. ASC centers are only in Cd. 
Juárez, Monterrey and Nuevo Laredo.

https://ceac.state.gov/genniv/


Travel Concerns: Mexico

 Attack  at Monterrey.

 Mexico Travel Alert 4/20/09:  applicants advised 
not to bring cash to Cd. Juarez, muggings 
outside consulate, warned about rise in crime in 
border areas.

 Mexico Travel Alert 4/27/09: Americans should 
avoid nonessential travel to Mexico at this time 
due to H1N1 flu outbreak.

 4/30/09 Consular and USC services limited at CDJ 
and Mexico City until 5/15 because of H1N1 flu.



THE ABC’S OF 
NIV CONSULAR 

VISA 
APPLICATIONS



A Walk Through a Visa Appt

 We’ve discussed general considerations in 
visa issuance and special considerations for 
Canada and Mexico, including how to make 
an appointment.

 We will now walk you through a typical visa 
application process.



When should I make my appt?

 Plan ahead for the interview.

 Some countries have long wait times in order to make an appointment. 
Please visit 
http://travel.state.gov/visa/temp/wait/tempvisitors_wait.php to see 
ensure you make a timely application.

 F/J Applicants should make appt as soon as they receive SEVIS I-20/DS-
2019.

 Check to make sure the country where you are applying does not have a 
holiday on the day you wish to apply or pick up the visa.

 Plan on unexpected delays – don’t think you are getting on the plane the 
same day you get the visa. 

 Applicants should consider applying at least 60 days 
prior to the expiration of their current visa.  This 
may give the applicant the option of reentering the 
US should he/she suffer a denial.  But beware of 
cancellations!

http://travel.state.gov/visa/temp/wait/tempvisitors_wait.php


What do I bring? Example: F Visa

 Passport! (with blank pages for visa & valid for 6 months)

 Original SEVIS I-20

 Approval Notice (if applied for COS)

 Approx $131 Visa Application Fee (paid in pesos—depends on rate—
take your ATM card)
 Mexico:  Banamex – Need fee,  Appointment Notice and PP 

 Canada: Scotiabank – Must complete Deposit Slip in triplicate. Deposit Slip can be 
found at http://www.amcits.com/deposit.pdf

 SEVIS Fee Receipt (if applying for first F, J, or M visa in Canada):
 Can be paid online at:: www.fmjfee.com

 Mexican posts longer require passport photos for persons over seven

 If at a post not piloting DS 160, will need DS 156, 157 (males 16-45), 
158 (students, exchange visitors).

 School Enrollment Documents and transcripts from US.

 Evidence of ties to Country of Origin 



Bring Originals!

 Passport

 SEVIS I-20

 I-797 Approval Notice (if any)

 Lost a Passport? Make sure a police report has been filed 
for the lost passport and bring ORIGINAL documents.

 Arrested? Convicted of a Crime? Bring ORIGINAL 
documents from the arrest/conviction to the interview.  
Colored stamp or raised seal a must! Helps a lot.

 Married and your dependent is applying? Bring ORIGINAL 
birth and marriage certificates.

 Any prior educational degrees? Bring ORIGINALS. Original 
transcripts are not necessary.



B. Now that I’m here… 
What do I do?

At the Embassy/Consulate

 Be Early!

 Be Nice!

 Appearance – no sweats!

 Prohibited Items:  electronics, glass, food, 
lighters/cigarettes, makeup, backpacks, 
purses or WEAPONS! 



What will they do?

Inside the Consulate/Embassy

INTAKE

 Mexico: The intake officer takes your PP, I-20,  Fee Slip. 
The intake officer will also take a digital photo and 
fingerprints. If you must go to an ASC, you must first go 
there with interview notice and PP.

 Canada: The intake officer takes your PP, I-797 Approval 
Notice (if any), I-20, Fee Slip and DS Forms [unless 
Vancouver, Montréal]. Fingerprints will be taken at the 
interview window. They will use the photo that has been 
provided for the visa rather than taking a digital photo.



Inside the Consulate/Embassy cont’d

INTERVIEW

 Be honest! If you are caught even in a small lie, it will reflect 
negatively on you and you will be fighting an uphill battle to 
get the visa.

 Keep it simple! Only answer the question you are being asked 
and do not provide additional information. If they want to 
know… they’ll ask!

 Know your stuff! The officer wants to know your history as 
well as what you are doing now.  Make sure you have 
reviewed your immigration history before your interview.



214(b): The student’s biggest 
hurdle…

 DOS memo on students and immigrant intent, dated 9/28/05. 

 Consul should focus on student’s present and near term intent; 
not “what might happen during lengthy stay in US”.

 “Ties to home country” difficult to assess for young person 
with little or no employment, assets; most young people’s 
plans are vague.

 Course of study: should be irrelevant if useful or offered in 
home country.



214(b): The student’s biggest 
hurdle…

 Visa renewals—students should be encouraged to visit the 
home country to maintain ties; therefore visa renewals 
should be given liberally.

 Don’t readjudicate student’s qualifications for course of 
study.

 Community colleges, language programs: all schools 
should be viewed equally with respect to visa issuance.

 Memo’s guidance has been incorporated into Foreign 
Affairs Manual Notes, 9 FAM 41.61 N. 5. This incorporation 
indicates its importance to DOS.

 This is an extremely important memo, which has clarified 
the most pressing issues in student visa issuance.



C. YAY! I passed the 
interview.  Now what?

 Pay reciprocity fee if required
 Visa Pick Up Time

 Mexico: Visas are generally issued the next day in 
the afternoon, depending on post. Some posts  use 
courier service for return of PP, found inside 
consulate.

 Canada: Visas are generally issued next day in the 
afternoon.

 When picking up the visa: 
 Make sure the information on your visa is correct 

and there are no misspellings.



How do I get back?

 Driving? You will have to stop at CBP on the border 
for inspection and to have the CBP Officer stamp 
your new I-94.  There is a $6 fee and exact change is 
appreciated!

 Flying? Most airports in Canada have CBP inspection 
points and inspection will occur prior to departing 
Canada.

 Remember, CBP has access to visa application!
 Check I 94 for correct category, period of admission!
 Don’t lose Mexican entry card. Fine, delay at exit if 

you do.
 Denied? You’re not coming back unless you have a 

valid visa in your passport.  OccasionallyCBP will 
parole or grant visa waiver.



They didn’t give me my visa… WHY?

 214(b)
 214(b) is determined by the interviewing officer and reviewed by Visa Chief

 Ability to overcome refusal is through reapplication.

 Be prepared to address specific reasons given in the initial refusal.

 221(g )—something is missing/deficient, or decision cannot be 
made immediately.
 Security Checks

 Visas Condor
 Visas Mantis (TAL). TAL—Technology Alert List: dual use or sensitive 

technologies.
 Donkey
 NCIC

 222(g)—you previously overstayed in the US or there was an 
official finding that you were out of status.

 Inadmissiblity on another ground, eg, criminal conviction.



Security Checks
 Visas Condor

 Information disclosed on Form DS-157
 Country of Birth, Citizenship, or Residence and people born in 

“T-5” or “List of 26” countries.

 Visas Mantis
 “Sensitive Technology” clearance: based on 
whether the applicant is involved in any of the 
15 categories found on the Critical Fields List 
(CFL) of DOS’ Technology Alert List (TAL).

 “Dual-use” applications of seemingly benign 
technologies.

 Extension of Mantis Validity: Mantis checks are now valid for two 
years for H, L, and O visas; four years for F’s and J’s.  Change of field, 
eg, law to nuclear physics, can result in new Mantis check.

 Questions about field, articles, resume, and so on? Likely a TAL issue.



Security Checks

 Donkey

 Name “hit” based on non-criminal issue.  Often 
slow, like its namesake!

 NCIC Check: National Crime Information 
Center “hit”

 Contains information on terrorists and foreign 
warrants

 Includes US criminal convictions or arrests for 
even relatively minor issues



How Do I Follow Up?

 Where there is an overdue Security Advisory 
Opinion (SAO): 

• If pending for over 45 days, call the Visa Office 
Public Inquiries line at (202) 663-1225

• SAO Inquiry for Universities for J-1/F-1Cases:  
(202) 663 1851.

 Remember, there is no effective way to 
expedite a security check. Congressional 
intervention usually not helpful.



So now what? Am I stuck?

1) Find out why you were denied. You should receive some 
written notice from the consulate.

2) If you believe there is additional evidence that can be 
presented,  go  back with the new evidence for a re-
application.  A nice cover letter doesn’t hurt.

3) If new evidence will not resolve the issue, try contacting 
the consulate directly. Most consulate have an inquiry 
procedure. Check the consulate website by visiting 
http://usembassy.state.gov. 

4) Lawyer may be able to help if legal issue through DOS.
5) Do not contact your Congressman unless as a last 

resort!
6) Plan what to do next: remain in Canada/Mexico or go 

home?
7) Mail in passport once security check clears or return for 

another interview?

http://usembassy.state.gov/


Role of the Attorney

 Prepare visa application forms.

 Prepare legal arguments, if any, in 
difficult/unusual cases.

 Guide applicant through process.

 Prepare for interview.

 Representation at interview (depending on 
post—no Canadian or Mexican posts permit atty
inside post during interview).

 Advise on latest policies/procedures.

 Help with overcoming denials.



QUESTIONS?

¿Preguntas?
Domande?

Fragen?
Questiós?
Vragen?

Perguntas?


