
���������

�

Ellen Dussourd, University at Buffalo
Hilary Fraser, Miller Mayer LLP

Cary Jensen, University of Rochester
Bethany Parker-Goeke, SUNY Potsdam

Linda Seatts, Wayne State University

“Traveling Blues: The Changing 
Landscape Along the Northern U.S. 

Border” 
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� Encounters with Border Patrol
� How DSO’s Have Responded
� Constitutional Rights & Legal Issues
� Educating and Advising Internationals
� Other Dilemmas Faced By DSO’s

What is Border Patrol?

� One of 13 departments within Customs & 
Border Protection (CBP)
� CBP is one of 22 agencies in the Department of 

Homeland Security (DHS)

� A mobile, uniformed law enforcement arm of 
CBP

� Responsible for U.S. border between official 
Ports of Entry

� Officially established in 1924 (9 years before 
INS)
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How Many Border Patrol Agents Are 
There?

In United States
� 20,119 (end of FY 2009)

� Represents more than a doubling of agents since 
the beginning of 2001

Along Northern Border with Canada
� Currently 1,800+

� Up from 340 in 2001 – a six-fold increase! 

What Does Border Patrol Do?

� Overall mission:  Detect and prevent illegal entry of 
contraband and aliens into U.S.

� Priority mission:  Preventing tourists and terrorist 
weapons, including weapons of mass destruction, 
from entering U.S. (www.cpb.gov)

� Responsible for patrolling 6,000 miles of U.S. land 
border between Canada & Mexico and 2,000 miles of 
coastal waters surrounding Florida & Puerto Rico 
� IRIIRA 1996 gave authority to define “border 

inspection zone”
� 8 CFR 287.1 defines border inspection zone as 100 

miles from border

What Does Border Patrol Do?
(cont.)

�Provides law enforcement support
� civil & criminal arrests
� evidence collection

�Operates checkpoints
�Conducts document checks
�Carries out apprehensions



���������

�

Our Focus Today

� Border Patrol’s law enforcement activities at 
public transportation hubs along the northern 
border:
� Checking passengers and members of the 

general public at Amtrak stations, and 
Greyhound & Trailways bus stations

� Boarding buses and trains to check passengers
� Apprehending passengers who lack evidence of 

lawful immigration status

Encounters with Border Patrol  

SUNY Potsdam

� 45 miles from the northern border
� Large migrant worker population and Mohawk 

reservation
� Students stopped by Border Patrol on buses and at 

highway checkpoints
� 2 students arrested and detained
� Student #1:  stopped by Border Patrol agent while 

traveling on Trailways bus, was applying for change of 
status to F-1

� Student #2:  conducting research on turtles in swamp, 
was met by Border Patrol agent as she left swamp



���������

�

University of Rochester

� Border Patrol office opened in 2004 along with 
new fast ferry service between Rochester and 
Toronto, which closed shortly after opening 

� Epicenter of surge in Border Patrol’s recent 
activities —highest number of detentions and 
arrests among six stations in Buffalo Sector

� Currently 28 Border Patrol agents in Rochester.  
Will add 12 new recruits by year’s end.  Total will 
be 40.

University of Rochester (cont.)

� Students, scholars & visiting family members 
subjected to routine document inspections on 
board buses & trains and in general vicinity of bus 
& train stations.

� Reports of Border Patrol agents posted alongside 
TSA agents at Rochester airport, where they 
screen passengers for lawful immigration status

� Several individuals who were detained and 
placed in removal proceedings were lawfully 
present in U.S., but unable to prove it to 
satisfaction of Border Patrol agents.  (Prevailing 
attitude = “Tell it to the judge.”)

University of Rochester (cont.)

� Approximately 10 students, scholars & visitors of 
University arrested and detained by Border Patrol
� Visiting Japanese grandmother with timely filed 

permanent residency application pending was held 
overnight in local county jail

� Pakistani student on parents’ pending asylum 
application was detained for two weeks in federal 
detention center

� At least two undocumented students were detained 
and placed in removal proceedings
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How DSO’s Have Responded

Meetings with Border Patrol

� April 2008:  Acting Deputy Chief, Border Patrol 
SAC  & Buffalo Station Patrol Agent in Charge 
(PAIC), Grand Island, NY

� Findings:
� Number of Border Patrol agents along 341-mile 

border in New York on 9/11/01:  10.  Goal:  300 
� Border Patrol agents along northern border were 

transferred from southern border, where “they were 
shot at” and didn’t need to interpret immigration 
documents because “97%” of the people they 
encountered were illegal

Meetings with Border Patrol 
(cont.)

� Findings (cont.):
� Regulatory and document training is on-the-job 

(“We train one another”.)  
� Border Patrol feels that USCIS interprets 

regulations incorrectly.  (“They’re telling people 
they’re legal when they‘re not.”)

� Border Patrol denies that agents are racially 
profiling.  (“They are told to talk to everyone.”)

� “Any nonimmigrant who fails to provide documents 
is detained.”  (8 CFR 214.1f)
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Meetings with Border Patrol 
(cont.)

� Findings (cont.):
� Complaints to PAICs must be:

� reported to Sector headquarters, where they 
are reviewed by management, then 

� submitted to CBP headquarters, where they 
are reviewed for severity. 

� If the behavior is criminal, the complaint is 
reviewed by the Office of the Inspector 
General.

Meetings with Border Patrol 
(cont.)

� October 2009:  Patrol Agent in Charge, Buffalo
� INA 264 requires non-immigrants to carry their 

immigration documents.
� The order to detain out-of-status folks comes from 

the directive which ended “catch and release”.
� April 2010:  Border Patrol Shift Supervisor, 

Rochester
� Officer misconduct should be reported to supervisor 

(“Don’t yell back at them.  They got tazers and are 
itiching to use them.”)

Constitutional Rights & Legal 
Issues
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Important Legal Concepts

� The Fourth Amendment to the U.S. Constitution 
is the part of the Bill of Rights which guards 
against unreasonable searches and seizures:

� ”The right of the people to be secure in their 
persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or 
affirmation, and particularly describing the place 
to be searched, and the persons or things to be 
seized.”

Important Legal Concepts 
(cont.)

� The Fourth Amendment proscribes unreasonable 
seizure of any person, person's home or personal 
property without a warrant. 

� It specifies that any warrant must be judicially  
sanctioned for a search or an arrest and must 
establish probable cause to believe that the 
search will uncover criminal activity or 
contraband.  

� It also protects against unreasonable seizure of  
persons, including a brief detention.

Important Legal Concepts 
(cont.)

� Temporary visitors (including undocumented 
ones) are “persons” with constitutionally-protected 
rights, including 4th Amendment protection 
against unreasonable search and seizure.

� Searches/Inspections conducted at the U.S. 
border or its equivalent may be conducted:
� without a warrant or probable cause (usually, 

the lower standard of “reasonable suspicion” 
applies.)

� entirely at random, without any level of 
suspicion.
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Legal Questions/Issues 

� For what violations does Border Patrol apprehend 
foreign nationals?
� Any immigration or criminal violation

� Is Border Patrol empowered to demand 
documents proving legal immigration status?
� Immigration & Nationality Act (INA) 264 only 

requires carrying “alien registration” (entry 
document or green card), not status document, BUT

� 287(a) “Powers without Warrant” gives Border 
Patrol authority to review proof of legal entry and 
“right to remain”

Legal Questions/Issues (cont.)

� How does Border Patrol interpret lawful status or 
“right to remain”?
� Very strictly = unexpired I-94 card or SEVIS 

verification of status
� Compare U.S. Citizenship & Immigration Services 

(CIS), Inspector’s Field Manual (IFM) & 
Adjudicator’s Field Manual (AFM):  unlawful 
presence tolled INA 212-a-9-B-iv by timely filed 
Extension of Status, Change of Status, Adjustment 
of Status.  And, work authorization continued by 8 
CFR 274a.12(b)(20)

� Different, even contradictory, interpretations and 
enforcement priorities among CBP, ICE and CIS.

Legal Questions/Issues (cont.)

� “CBP takes the position that an alien in possession 
of an expired I-94 card is out-of-status, regardless of 
whether an extension petition is pending before CIS.  
If encountered, such aliens will be picked up by the 
Border Patrol and will be placed in removal 
proceedings.” (Upstate New York AILA-CBP Liaison Meeting, 
8/20/08)

� Confusing advice to foreign nationals---Timely filed 
extension gives right to work but, until approved, 
individual is removable by ICE for unlawful presence

� Border Patrol has no prosecutorial and only limited 
detention discretion.  Only ICE can release detainees.
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Legal Questions/Issues (cont.)

� Where can Border Patrol apprehend foreign 
nationals?
� Ports of Entry (includes transportation hubs)
� Within border inspection zone (100 miles)
� Outside of border inspection zone if “functional 

equivalent” of border
� Whenever called in by local or state law 

enforcement, ref. 287(g) agreements 
� Extremely fluid concept of ‘border’ reaching deep 

into interior of U.S.

Educating and Advising 
Internationals &  Other Dilemmas 

Faced by DSO’s

� “Know Your Rights” & “How to Help Your Friend in 
Immigration Trouble” Webcasts 
(www.buffalo.edu/intlservices/immigration_links.html)

� How and what to cover at International Student 
Orientation?

� What to do if an advisee is detained?
� Refer advisee to legal counsel who specializes in 

detention & removal, and knows the local ICE 
attorneys and immigration judges

� Have advisee add you to his/her approved visit list

Educating & Advising 
Internationals
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Other Dilemmas

� Fears that speaking out will result in retaliation 
against University’s international population 

� University’s concerns about complaints about 
federal agencies possibly affecting funding

� Instructions from University or System’s legal 
counsel not to assist undocumented students in 
any way

� Critical needs of populations for which 
International Student Office is not responsible

� Uncertainty about what to do in light of 
contradictory requirements by Border Patrol 
agents

Resources

www.cbp.gov

Webcasts
Presented by Sophie Feal, Esq.

“Know Your Rights”
“How to Help a Friend in Immigration 

Trouble”
www.buffalo.edu/intlservices/immigration_links.html

Resources

� Seattle Post-Intelligencer article  
“Heightened security at U.S.-Canada border 
catching few terror suspects” (4/19/09)
www.seattlepi.com/local/405176_immigration20.html


